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YU3A30BU BAHPEXHOLP CTABA U3 YIVIA 
BEHEHWJAHCKE KOMUCVJE™ 


- Caarcemak - 


Teopuja eanpeduoe cmarea je epio bozama. Baxupeduo 
cMarbe Je C6AKO HEepedoBHO CMaree KOje Hacmaje Kao nocleduya 
HenocpeouHe U UZHEHAOHE jaBHe ONACHOCMU No ACU6OM OpHcaBe 
u reeHux epahana. Ma Ko1uxo 0a npedcmaewa odcmynatbe 00 
PpeOd06Ho2 CMaiba, BAHpedHO Cmaree y céaKoj OemoKpamcKoj 
Opxcaeu Mopa nowueamu Ha nNowmMosEary BladaguHe npaea. 
Beneyujaucka komucuja je u3zepaduala ceojeepcuy ,,0okmpuny “ 
y 060j O61acmu u od cé6o2 npéoe M36ewmaja o 6anpedHum 
oenlauheruma uz 1995. 2odune ycmanoeula cmanoapoe 
Koju ce muYuy 2omo6o ceux acneKama 6BaHpedHOe cmarea: 
Oeqbunuyuje 6anpedHoe cmaiba, muno6a BAaNpedHO2 Cmartea, 
NpOZiawuera BAHPeOHO2 CMarea, Nomenyujasne npepacnodere 
HAOMCHCHOCMU HAjEUUUX OpICaBHUX Opeana, OOCMyndatba Od 
/eyockux npaea, umo. ITandemuja 3apa3ne 6onecmu COVID-19 
cme6opula je Ho6e u3a306e y ObNACMU 3aWUMUMeE sYOCKUX 
npaea u y obnacmu ,,npodyocenoe “ BaAHPedHO2 cmatea, Koje 
Ha 2100a1HOM HuBoy mpaje Beh nyne O6e 2zodune. BeneyujancKa 
Komucuja je y npemxoOHom nepuody nocéemusla u3zy3emHo 
BEIUKY NAHCILY OBUM U3A306UMA U Nompebu npeucnumué6aroa 
u yHanpehueatoa nocmojehux cmanoapoa Kako bu Ce ruxO6UuM 
noumoeatoem y Hajeehoj Mozyhoj mepu od2o6opuao Ha Opojue, 


AyTop je peqoBuu mpodecop ua [Ipasyom (baxytety Yuusepsuteta y beorpagy. EnexrpoucKxa 
ajipeca aytopa: vpetrov@ius.bg.ac.rs. 


2 Pay je uspalen y oxBupy mpojexta IIpapuor daxyteta YuuBep3uteta y beorpayy Woy Ha3HBOM 
, Enudemuja. [Ipaeo. Ipywmeo. “ 3a 2021. roquuy. 
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CACBUM HO6E ONACHOCMU U3a36AHE NAHOeMUjOM, a CBE VY YUsy 
o6e3behueatha eladabune npaed Kao OKeUpa U CyUuMUHe C6aKO2 
MoOOepHoe npaeHoe nopemKa. O mum cmaHOapouma, HuxO6OM 
npuslazohaearby u 0a/bem pazéujary, Kao u 0 Mozyhum u3zmMeHama 
Ycmaea Cpouje y o6oj ob1acmu, aymop 2o6opu y O6OM paoy. 


Kyune peyu: Beneyujaucka Komucuja, 6aHPeOHO cmaree, 
odcmynatea 00 syOcKux npaea, naHoemuja 
COVID-19, e1adaeuna npaea. 


1. YBOX 


Teopuja 0 BaHpeqHOM cTarby je H3y3eTHO OoraTa, asIM O Oj 
y OBOM pazy Hehe Outu peun.' Hehe OutTu peyn Hu O CaMoM MOjMy 
BaHpeJHOr CTakba, OCHM WTO heMo HalloMeHyTH {a ra OBJe KOPHCTHMO 
y HajlMpeM CMUCIIy, KaO OMMTH 10jaM Koj ObyxBaTa pa3IM4UTe 
THMOBe WIM BpCcTe HepeXOBHor cTara. Jlakile, y MMTawy cy cBa OHA 
CTalba KOja HUCy peOBHa ycTaBHa CTakba, a KOjMMa je IIpakTH4HO 
jeqHHU 3ajeqHH4KH UMeHUTeJb Taj a Cy 2KHMBOT ZpxKaBe vu rpahana y 
OMACHOCTH OI Ja je OACHOCT y3POKOBaHA CIIOJbHUM (paTHO cTakbe) 
WIM YHYTpallibHM 4YHHHOUMMa (BaHpeHO CTake y yxKeM CMNUCIIy). 
J\pyruM peunMa, lIpeyMeT oBor pajia cy cBa OHa HepesOBHa CTaba 
Koja ce y JIMTepaTypH Ha eHTIeCKOM je3HKy O3HayaBajy kao ,,State of 
emergency“ HIM ,,emergency situation“. 


Y payy, ocuM TlocpeyqHO, Hehe OuTH ped HU O CyyCKO] U 
yCTaBHO-CyJICKOj TpakKcH eBPOICKHX Ap»%KaBa y OOIacTH BaHpeyHor 
CTalba OWIIO O OL[CHH YCTaBHOCTH UH 3AKOHUTOCTH CaMor akTa (OJUIyKe) 
O TIporsawiey BaHpewHOr CTawa ONIO O OLlCHH 3aKOHHTOCTH 
BaHpeyHUX Mepa. IIppu oOmHK cyycKe (ycTaBHO-cyycKe) KOHTpose 
HU JlaHac Huje cByya Wpucytan. Jou yBek MocToje pxKaBe U yCTaBHU 
CHCTeMH y KOjHMa ce OfpxaIO CTAaHOBULITe Aa je mporamiere 
BaHpeHOr CTaba HeMOBpeAHBU JOMeH CyBepeHa. TaMo He TOcTOJH 
MoryhHoctT oljeHe yCTaBHOCTH akTa 0 IIporialiery BaHpeAHOr CTakba, 
aI TOCTOJH Cy{CKa KOHTpOJIa Mepa H akaTa Jp»xKaBHUX OpraHa KOjH 
ce lpeyqy3uMajy H JOHOCe y TOKY BaHpeyHor cTama. J[pyru oOmHK 
cyJ[CKe KOHTposle je ylipaBo ClOMeHyTa OlleHa IpaBHe BasbaHOcTH 


| Bug. 0 TeopHjckHM acrieKTuMa BaHpeHOr CTatba Ha cpricKo je3nky: J[paryruH ABpamosuh, 


Yeoheroe eganpeduo2 cmarba, Maructapcxka Te3a, Hopu Cay 2009. 
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(ycTaBHOCTH MW 3aKOHHTOCTH) akaTa V pajikbl pxKaBHUX OpraHa U 
Apyrux HocuIialla jaBHUX OBJIaLherwa KOJ Ce JOHOCE H TIpesy3uMajy 
3a BpeMe Tpajaba BaHpezHOr CTawba. Ona je Hy2%kHa M He Ou ce HM 
y KOM Cily¥ajy CMella JOBOLHTH y IIMTarbe y NEMOKPaTCKOj MpaBHo} 
UpKaBH, Jep BaHpeAHO CTale Huje NpaBHO Heypeleno crawe. 
Hampotus, To je cTare y KOjeM BilayjaBuHa lIpaBa y lmpakcu Mopa 
na Hohe Wo myHor u3parxKaja Oapem MopjeqHako, aKO He MH BUIe Hero 
y peOBHOM ycTaBHOM cTamy. HujeqHo cTate He cTBapa ,,OoJbe“ 
ycOBe 3a MOTeHIMJasHe 310ynoTpebve HajBULe [pxKaBHe BIACTH Kao 
HM 3a YrpoOrxKaBalbe HW CBECTpaHO KpLlerbe JbyJICKMX lIpaBa Hero WTO 
je TO BaHpewHO cTatbe. 3aTO BAHpeHO CTabe MOpa OUTH 3aCHOBAaHO, 
YOKBUpeHO aI HW y CBaKOM JleTasby TIpoxKeTO BaaBHHOM IipaBa. A 
BulayaBHHy papa y mpakcu obe30ehyjy He3aBHCHH CyOBU. 


JJa Ou Wpakca BaHpesHOr cTatba Owia y cKIay Ca BylajJaBHHOM 
lipaBa, ai WU a OM TO CTawe Tpajasio pelaTHBHO KpaTKO, TeK 
TOJIMKO KOJIMKO je HEOMXOHO a ce OOjJeKTHBHO ycriocTaBHu pexOBHO 
CTalbe, HEOMXOAHO je pPyKOBOAUTH ce oxpeheHuM UpHHUMMNMa U 
cTaHyapyquMa KOjH BaHpeyHO cTaibe ,,pxe TO, JeMOKpaTCKOM 
KOHTpOJIOM. Y CyIIpOTHOM, OHO MOxKe OJBeCTH y IpaBHy aHapxH]y u 
Herallujy papa yommre. OHO, y CTBAapH, MOxe MocTaTy ,,MapaBaH~ 
WIM JICTHTHMalMOHM OCHOB 3a KOHIeCHTpalljy BulacTu y pyKama 
er3ekyTHBe WIM jeqHor 4oBeka. Bemuku JompHHoc yTBphuBarwy u 
pa3BHjamy THX TIpHHWuMa U cTaHyapya Ha MelhyHapowHOM HHBOY, 
KOje y 3HaTHO] MepH JjaHac MOWITyJy HU cBe [pxKaBe ulaHne Capeta 
Egpone, ma u wpe, Zama je Benewujancka Komucuyja (y asbeM 
Texcty: BK). Ona je ony cBojy ylory OcTBapHBasia Ha Ba Ha4dHa. 
IIpsu je u3payja HEKOJIMKO JOKYMeHaTa OMMTer KapakTepa, MO4eB OF 
Banpeouux oenauhera (Emergency powers) u3 1995. no Komnunayuje 
Muuberoa u u36ewumaja (Compilation of Venice Commission opin- 
ions and reports) u Iloumoéatha OemoKpamuje, seydcKux npaéa u 
B1AOABUHE NPaBa 3a Bpeme BaHpedHUX Cmaroa — pedaexcuje (Respect 
for democracy, human rights and the rule of law during states of 
emergency — reflection), 00a “3 2020. roqune. J[pyru HaanH cy Onsia 
MUIIJbeHba O YCTaBHHM H 3AKOHCKHM pellicHhiMa KOHKpeTHHX Jp7KaBa 
(JepMenuja, Duncka, Dpanuycka, puna Topa, Typcxa, Pymynuja, 
CpOnja uTq.). 


BK je y nepuogy of 25 roquua yTBpAWIIa HM pa3sBusia cTaH ape 
KOJH 4HHE ,, ABPCTO je3srpo* BlaqaBuHe lpaBa y BAHPeHOM CTaby U 
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KOJH Oe3 CyMbe omoryhapajy ja ce OBa Haj BHIa YCTaBHa BpeHOCT y 
CBaKOj yCTaBHOj JeMOKpaTHju OCTBapyje H TOKOM BaHpeqHOr CTaHba. 
IIpe Hero o ,,BenetujaHcKoj JOKTpHHM BaHpeyHOr cTaba“, MOTIIO 
60 Ce TOBOPHTH O KOHKpeTHUM, Ta HU WpakKTH4HHM ynlyTcrBuMa, 
CBOjeBpCHOM ,,BeHelljaHCKOM IIpHpy4Huky< 3a MOCTyiakbe Jp»KaBe 
MW HajiexKHUX opraHa y BaHpeyHoM ctTapy. JlesoBaso je a ce TOM 
,lIpHpy4Huky~ HeMa ITa BUIe JoOAaTH, a OHa ce MojaBuo COVID-19 
HW YUTAB CBET yilao je y jeMHO ,,BaHpe HO CTakbe NIpOsy2KeHor Tpajaba™. 
TakaB, HeOUeCKHBaHH, H3HeHaHH, HelocpeHU MW HEBHAJbMBH aTak Ha 
(byHJaMeHtasHa papa 4OBekKa, a IIpe cBeTa Ha HeTroBa OCHOBHa OOpa 
— KUBOT H 3{paBJbe, aid W Ha CaBpeMeHy pxKaBy H J[pyUITBO y IeIMHH, 
HeCYMIbMBO je H3a30B C KaKBHM Ce CaBpeMeHH CBeT HHje CyOuHO 
Oapem ox J[pyror cBetckor pata. MnTepHalMoHnamM3aluja JbyCKUX 
IipaBa Kao lpoiec u Hactaje mocue J[pyror cBeTckKor pata, Kayla je 
Ha r100aJIHOM HUBOY Ca3pesia CBECT O HEOMXOAHOCTH CBeOobyxBaTHe 
HW J@qMHCTBeHE 3alITHTe JbyACKHX lipaBa OJ MOWAcTH TOTaIMTapHux 
mlopelaka. OunrieyHo je Ja he nanyemuja 3apa3ne Oomectu COVID-19 
YCIOBHTH W3HaslaxKere HOBHX HU pa3Bujambe mocrojehux craHyapya 
HW MexaHv3aMa YHUBep3asine 3allITHTe JbyCKUX IipaBa. YHuBep3asiHa 
VW HeBUAJbUBA ,, TOTaMTapHa~ mollact — 3apa3Ha Oomect COVID-19, 
HOBH je 13a30B T100aJIHOM H Hal{MOHasIHOM CHCTeMy BilajaBHe lpaBa 
HW CaBpeMeHOM JIpylITBy yorluTe. 


2. U3TPAJIA ,,BEHEUMJAHCKUX CTAHJIAPIIA* HA 
OCHOBY YITOPEXHO-IIPABHOT UCKYCTBA (KPAJ 90-UX 
TOXMHA IIPOLIJIOT BEKA) 


Y WOKyMeHTy 107, Ha3HBOM Banpedua oeiawmherea uz 1995.7 
Benemujancka KomucHja (y Wasbem TexcTy: BK) je qedunucasa 
TylaBHe aciieKTe BaHpeAHOr CTamha HW yTBPAMIa cTaHAapye KOM ce 
MOpajy MOWITOBAaTH IIpHJIMKOM IIporialliewa MU Tpajarba BaHpesHOr 
ctTarba. Tajja je TO YUHHeHO MIpHMeHOM yilopeqHO-lpaBHor MeToya 
6e3 Beher ocIOHWa Ha TeOpujcKa Ca3Haba O BAHPeHOM CTaby 
HUTH Ha lpakcy Esporickor cya 3a Jby{cKa lipaBa y Crpa30ypy (y 
jjasbem Texcty: ECJbI.) u mpakcy HaljMoHasHUx CyoOBa HW yCTaBHHX 
cyyoBa. YnopehuBatbem ycTaBHHx pelliera ApKaBa Wi1aHua CaBpeta 
Exspone, BK je aqedbunucana oppehena mutama Koja ce mpakTH4HO 


2 Emergency powers, CDL/STD(1995)012. 
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yBeK MlOcTaBJbajy Kayla [pxKaBa Mporiacu BaHpesHO CTake HM TOKOM 
HeTOBOr Tpajara. 


BK je oueHusa ya TpeOa mponahu opropapajyhe mpaBue 
IIpHHIUMMe MW HOpMe 3a aBake OTOBOpa Ha H3a30Be KOjM HacTajy 
MOBOJOM BaHpeyHOr cTaha, jep ce y OBOM CTalby MOTeHIHjasIHoO 
yellaBajy HajTexKe U Hajo30WJbHHje TOBpeye JbyACKHX TpaBa u 
cno6oya. Ha ocHopy pe3ysiTaTa ynopeyHO-lIpaBHe aHasmm3e, BK je 
YTBPAMIa HEKOJIMKO BaxKHUX IIpemopykKa: 


1) Tlocmojaree pease, uzHeHadue u HenocpedHe OnacHocmu 
no 2#cueom Opaca6ee u epahana (uayuje), TpeOa na Oyqe jacno 
Oequnucano; 


2) Banpeauo crarwe TpeOa ya Oye seanu4uHO npoenaweno, 
omHocHo de facto BaHpeyHa cTaka Mopajy ce u30eraBaTH; 


3) YetaB TpeOa Ja WeduHue ,,HeMOBpeAMBO je3rpo“ JbyACKUX 
lIpaBa — OHHX OJ] KOJMX Ce He MOK OACTYMUTH TOKOM BaHpeyHOr 
cTarba;? 


4) TpeOa npyxuTH WOAaTHe rapaHTuje MpaBa Ha 1paBH4Ho 
cyherhe, OHOCHO 06e36edumu OelomeopHy cyOcKy 3aumumy 
npaéa 2pahana Wi To 0e3 WUCKpUMMHAaLIHje 10 OJIO KOM OCHOBY; 


5) Mopa ce BoguTH padyHa O npunyuny cpasmepunocmu (the 
principle of proportionality) 1peny3eTHx BaHpeHUX Mepa, Kao 
MW HUXOBO} IpuBpemMeHoctTu (the principle of temporariness) — 
UITO 3Ha4H ja OBE Mepe MOpajy ofroBapaTH (OuTH Cpa3MepHe) 
HeOMXOHOCTH BaHpesHe CUTyalluje HW He MOry TpajaTu Wy7xKe 
OJ| CAMUX BAHPeAHUX OKOHOCTH; 


6) Uy BaHpeaqHOM cTamby npuHyun 6ladaeune npaea mopa 
oodHemu npeéazy UW HUKO He MOxKe ONTH TIpeyaT cyqy ocuM y 
CJIy4ajeBUMa KOjH Cy TIpeTXOHO MpomucaHH 3aKOHOM. 


OxBom yropeqHO-lIpaBHOM aHasIH30M HM IpelopyKama koje cy 
W3 he Mpow3nuie, BK je nocTaBusia CBOjeBPCHU OKBUP COTICTBeHe 
,»AOKTpHHe 0 BaHpeyHOM cTarmy. Taj oKBup oOyxBata cyeyehe 
KOHCTHTYTHBHE esIeMeHTe: 1) wamepujanHu ocHoé 3a npoznawerbe 
3 AricostyTHO 3aliTuhena TipaBa Cy, lipeMa Exporckoj TIOBCJBH O OCHOBHUM TIpaBiMa c1o6ozama, 
MehynapowHoM makty o rpalaHcKHM HW NOJMTHYKHM TpaBuMa 4 AMepH4KOj KOHBeHIMjH O Jby{CKUM 
TIpaBlMa, IpaBo Ha 2KMBOT, IpaBo Ha cOOOLy OF Toprype u Apyror HeyoBeyHor HI Werpaqupajyher 
TIOCTyMatba WIM KaKHaBalba, paBo Ha cmo6ony Of] ponctTBa WH MpHHUAIT 3a0paHe mOBpaTHOr WejcTBa 
Ka3HCHHX 3aKOHa. 
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APXHB, 3-4/2021 - Baadan Hempoe, H3az06u eanpeduoe cmarea u3 yea eeneyujaucKe 
Komucuje (cmp. 9-28) 


u Mpajarbe 6aHpedHo2 cmarba — HeTlocpeyHa, peasHa HW W3HeHaHAa 
OIAaCHOCT 110 2%XMBOT HallHje — Koj je onpeheu yctTaBom; 2) BaHpeaHO 
CTakbe je HepedosHO yCMaBHO CMarve VM CBU HETOBH KJBYYHH aciieKTH 
TpeOa na Oyny HeduHuCcaHM YCTaBOM, a HHMXOBO JaJbe pa3sBijakbe uu 
IIpel{H3Hpakbe OCeCOHHM 3aKOHOM (0 BaHpe{HOM CTaby); 3) 1O2%KeJbHO 
je Ma ycTaBoTBopall u3qudepeHuupa HeKOIMKO munoéea (epcma) 
6aHpeOHoe Cmarba, KaKO OH ce Wao OfTOBapajyhu ,,maHeBapcKH 
IIpoctop“ WpxaBu fla w3a0epe HajajeKBaTHHJy ONWMjy 3a OATOBop 
Ha IipeTHy WIM OMAaCHOCT Koja Je HacTyuMs1a; 4) BAHpeHO CTarbe, 110 
lipaBusry, OOyxBatTa: a) npepacnodely oelauheroa Hajeuwux OpocaeHux 
opeana, wmo Hajueuhe 3nauu u3z6ecuy KoHYeHmpayujy o6lauherea y 
PyKama ee3ekymuee; 0) Mozyhuocm Oepoeayuje odpehenux ycmabom 
3AjeEMUEHUX HYOCKUX NPA6bA, OMHOCHO OCTyHakha OF OBUX pasa, y3 
oOaBe3y Ja Ce CTpOro MOWTY]y IPHHUMM T3B. allcosyTHO 3alTHheHux 
lipaBa 4 pwn cpasMepHoctu (uaH 15. EKJbIT); 5) BanpeqHo 
CTalbe je, 10 MpHposzM cTBapu, XuMHO Cmaree; CTOra ycTaB Mopa 
OUpeHTH MakcHMasIHy yxKMHY Tpajara OBOr CTarbha HW OrpaHHynTu 
Opo]j OLJIyKa O HeTOBOM Moryhem TposyxKaBarby; 6) ze2umumunu YU 
6AHPeOHOe CMaroa je 1a Ce TIpaBHo ypeheHHM HayHuMa H y WTO Kpahem 
Moryhem poky ycilocTaBl peOBHO yCTaBHO CTatbe, 7) KOIMKO je roy 
Moryhe, KoumuxHyupana naplamenmapna KouMpoza Tipeyy3uMatba 
IIpHMeHe BaHpeHHX Mepa; 8) cydcka u ycmaBHo-cydcKa KOHMpola 
akama u padrbu HadNeHCHUX Op2dHa JOHETHX HU Tipeyy3eTHX 3a BpeMe 
BaHpeHOT cTarba; 9) BAaHpeyHO CTakbe Je HepeOBHO CTakbe y KojeM ce 
Mopajy TOLITOBaTH OCHOBHU OeEMOKPAMCKuU NPUHYyUNU HU KoOje 3a C6Oj 
OCHO6 U OK6UP UMA BIaOABUHY NpaBa, WTO HEABOCMUCIeHO MIpov3s1a3H 
43 CBUX IIPeTXOHO HaBeyeHHX esIeMeHaTa; JpyruM peda, 61ada6euHa 
npaéa nuje OOcmynarbe 00 npuHyuna 6ladaeuHe npaéea, He2o ynpa6o 
e206 NYHA NPuMeNa noo cneyuquunum, HepeOOBHUM OKOHOCMUMA. 


3. ,PA3PAJIA“ BEHELIMJAHCKUX CTAHJIAPIIA (1995-2020) 


J{o mojape u mpormamema nanyemuje COVID-19, BK je 
pa3Bujasia CBOJY ,,JOKTpHHy~ BaHpeyHor cTakwa aHnasu3upajyhu 
ycCTaBHa MW 3aKOHCKa pellierba y MojeqHHUM JpxKaBaMa WiaHuama 
Capeta Eppone, oclamajyhu ce Ha MehyHapogHe cTaHyapye y OBO} 
oOnactu, EBporcka KOHBeHIMja O JbyICKHM TpaBuMma (y asbeM 
texcty: EKJbIT) u apyre pemepantHe MelhyHapoyHOo-lipaBHe akTe 
(MehyHapogun makt o rpahancKHM UW TOJMTHYKUM paBuMa, 
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APXHB, 3-4/2021 - Baadan Tempoe, M3az06u eanpeduoe cmarea u3 yea eeueyujaucKe 
Komucuje (cmp. 9-28) 


AMepvuka KOHBeHIMja O JbyJICKMM lIpaBuMa uTy.), pakcy ECJBII, 
Kao M Hal[MOHaJIHHX CyOBa HM yCTaBHMX CyoBa.* 


IIpemya je ommtenpuxBahen crap fa MaTepHjasHH OCHOB 
— TayHuje, MaTepHjasIHu ycuIoB — HHKajja He MOx*Ke OTH yCTaBOM 
JOBOJbHO IIpelH3HO Ae*UHUCaH, HayeJIHO, OBA] OCHOB Ce YBeK OJJHOCHO 
He CaMO Ha rpahaHcKe HeMupe, BeIMKe TepopucTHuKe Hallayle U CI., 
Beh Ha BeuINKe elmyeMuje 3apa3Hux Oosectu. Manyemuja 3apa3He 
Oomectu COVID-19, y MHOruM CBOjHM acrIieKTHMA, Je HOB H3a30B 3a 
Y3rpayby CaBpeMeHOT IIpvcTyia BaHpeHOM crTapy. ,,Hempujares* 
ce H3HeHasla 10jaBuo, LIMpHo ce HecryheHom MIporpecujom, TIpu TOM, 
, HeBHJJbHB“ OCHM I10 H3pa3HTO BHUJ JbHBUM HeraTHBHMM Mocjwequyama 
10 *KMBOT H 3{paBJbe JbyAH VM WIMpUX 3ajeqHua, H, KaKO Ce H 0 WaHac 
TloKa3asl0, Kpajibe HelIpe BUBB UH, C TOUeTKA, CaCBUM, a J{aHac, JBe 
TOqHHe KacHuje, IPHIM4HO HemosHat. 


Vako je Teuiko, TayHuje TpakTH4HO Hemoryhe upeyBuAeTU 
WH HOpMaTHBHO Jed@uHucaTH cBaky Moryhy jaBHy OmacHOcT koja 
MOxe JOBeCTH O BaHpeyHor cTatwa, BK uncuctupa Ha T3B. 
KOHCTHTYMMOHATIH3alHj BAHPeAHOr CTakba Koja ,,TpeOa Jia MMa 3a WHJb 
jauarbe rapaHtuyja mpoTus Moryhe 30ynoTpeve y oOsMKy Mporsialiiera 
WIM TIposy2KaBarha aKO HeMa HaMepe Jia Ce WITHTH X%KMBOT Halnje 
WIM T1pey3uMatha MOUIMTHAKUX Mepa KOje HHCY HeTOcpewHO y Be3H 
ca HUTH Cy OllpaByane BaHpeyHUM CTaHwem. Oxpey0e 0 BaHpeqHOM 
cTalby Mopajy ce TyMa4HTH Ha CHCTeMaTCKH Had, y CarylacHOcTH ca 
OCTaJIMM yCTaBHUM OfpeyOama, HoroToBo (pyHAaMeHTasIHuM TpaBuma 
uw cioOogama. Hv 0, KOJMM yCJIOBMMa KOHCTHTYHWMOHAaTIM3alnja He 
TpeOa Ja pe3syTupa ,,OsIaHKO OBsIalthereM“ y KOPHCT 3aKOHOaBlla, 
joll Mabe y KopucT Blayajyhe Behuue (...) U3 Tor pa3mora, HHH 
ce HeonxogHHM u30ehu Taj pu3uk IpeyBuhatem y Yctapy He caMo 
MoryhuHoctu mpormatierma (4 mposyxKerba) OusO KOjer BAaHpeAHOT 
pexuma, yKJby4yjyhu u BaHpeyHo ctare, Beh Taxohe dopMasHHx, 
MaTepHjasIHHxX HW BPCMCHCKHX Orpanwuerba KOjHM Ce TaKBH pexKHMU 
Mopajy pykoBoguTn.° Mako BK nuje 3ay3es1a H3pH4uT CTaB y MorseLy 
]JO3BOJbeEHOCTH CyJCKe, OMHOCHO YCTAaBHOCyCKe HajIexKHOCTH Ja ce 
4 3a pesaTHBHO KOMIIIeTaH Tipeniey TWpxkaBa, MUINJbeHa W3BelITaja y Be3H Ca BAaHpeCTHHM 
cTabem, Buy. Compilation of Venice Commission Opinions and Reports on States of Emergency, CDL- 
P1(2020)003. Oxsaj qoKyMeHT HpeBeyeH je Ha cpricku je3uK. Buy. Odabrani dokumenti Venecijanske 


komisije i Komiteta ministara Saveta Evrope, priredivaé: Institut za uporedno pravo (za priredivaéa: 
Milo’ Stani¢c), Beograd 2020. 


5 Opinion on the Draft Constitutional Law on ,,Protection of the Nation“ of France, CDL- 


AD(2016)006. 
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APXHB, 3-4/2021 - Baadan Hempoe, H3saz06u eanpeduoe cmaroa u3 yea eeneyujaucKe 
Komucuje (cmp. 9-28) 


oleHyje ycTaBHOCT axTa (ofsyKe) 0 Ipormatiiey BaHpeHOT CTakba, 
»pey CHOBM Koje YctaB Hamehe ja On Ce BAHPeHO CTakbe TIporiacus1o 
Mopajy y CBaKOM CJly4ajy OUTH TyMadeHH y CBeTIIOCTH qepunuinja 
Koje cy cagpoxane y EKJBH u MITTI.° Onarne npousna3u ga je BK 
OyI~Ka CTAHOBHLITY KOje p%KaBH, OMHOCHO HajIexKHOM JIp»xKaBHOM 
opraHy WIM {pkaBHUM opraHuMa (3ajeqHH4Ka HaVIexKHOCT BUIIe 
HbHX) OCTABJba H3BECHY ,,MapruHy COCO WHE MpoueHe™, He HW MOTITYHY 
cmoOoxy Ip JOHOMeHy OfTyKe 0 BAHPeJHOM CTarby. YcTaBHH OCHOB, 
Ma KOJIMKO (pyleKCHOMJIHO HOCTaBJbeH H HeopeyeH, Mopa ce TyMa4uHTH 
y cklayy ca MehyHapoyHO-lpaBHuM cTaHyapyuMa. Y cylporHom, 
liporialiehe BaHpewqHor ctawa he OuTH mpaBHO HHBaIMHO 
(HeJIerasIHO), aJId HM HEOMpaBaHo (HeJIeTHTHMHO). Tako 1ocMaTpaHo, 
aKT IIporylallieHa BaHpeHOr CTaka Ce He MO*Ke CMaTpaTH aKTOM 
cyBepeHe, IpaBOM HeBe3aHe BIaCTH, OAHOCHO He cilajja y JOMeH 
MOJIMTHYKHX aKaTa KOjH He MoWIexy OeHH ycTaBHocTH. Oryza, 
MOCTOjH Hajupe oOaBe3a HaIexKHOr OpraHa Ja o6e3benu ,,,OOpo 
oOpa3IOxKeHO OpaBsawe KakO Mporsaliera BaHpewHOr cTawa 
TaKO HM MOCeOHUX Mepa KOje ce OMHOCEe Ha TO cTae (...)“,’ am u 
HaJJI@KHOCT YCTAaBHOF Cyjla, AKO MOCTOJH Y WaT] ApxKaBH, Ja olleHy]e 
yCTaBHOCT akTa 0 Iporialliey BaHpeHOr CTarba KaKO Ca CTAHOBUMLITAa 
(bopMe (ycTaBHe Ipolesype 3a TporialieHe BaHpeAHOr CTaba) TaKO 
MW Ca CTAaHOBMIITa Cay{pxKuHe (MaTepHjasHOr ycTaBHOr OCHOBa 3a 
IporialieHe BaHpeHOr CTatba). 


BK noceOHo ucTu4e 3Hayaj MapsaMeHTapHe KOHTpoue Hay 
JOHOIeHeM H cripoBolheHem BaHpesHHX Mepa. ,,(...) Post hoc ommta 
KOHTposIHa OBIaliherwa MaplaMeHTa, TO jecT 1paBo a mpeyy3uma 
ucTpare HW MCIIMTHBaba O clIpoBohewy BaHpewHUX OBaltherma cy 
W3Y3€THO BaXKHH 3a OLeHy BuaqMHor Woctymama‘.® Crora je Ba2xKHO 
Ja yCTaB U3pH4UTO Mpormucyje 3a0pany paciiylitatba MapsaMeHnta y 
BaHPeJIHOM CTabby, a y Ipakcu je BaxKHO Ja Ce HapslaMeHT cacTaje 
Tope MOTeHIMJasIHO OTeKaBajyhux OKOIHOCTH HacTaIMx ycueyl jaBHe 
OMacHOCTH Koja Je H WOBesIa JO BaHpeHOr cTatba.’ 


6 Wcro. 


7 Opinion on the draft law on the legal regime of the state of emergency of Armenia, CDL- 


AD(2011)049. 


8 Wcro. 


° ,, apnamentapHu Hay30p Hal aKTHMa BIaCTH y Be3H Ca BAaHPeHHM CTaHeM HM CHenMjaHe 
TIpolelype 3a Taj Ha30p cy 3HayajHe rapaHTHje BlaqaBMue MmpaBa U ZeMoKpatyje (...) crora, moTpeba 
Wa ce aplaMeHTapHH 2KMBOT HacTaB TOKOM BaHpeyHor cTaiba...*. Opinion on the Draft Constitutional 


Law on ,,Protection of the Nation of France, CDL-AD(2016)006. 
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APXHB, 3-4/2021 - Baadan Hempoe, M3az06u eanpeduoe cmara u3 yea eeneyujaucKe 
Komucuje (cmp. 9-28) 


3a OCTBapHBalbe BlayjaBuHe TIpaBa y BaHpeHOM CTamy oO 
lipecy4Hor je 3Havaja cyCKa KOHTpOula akaTa UW pau HOcHIIalla 
BIaCTH JOHETHX WIM Mpey3eTux y BaHpeHOM crTaTBy. ,,Jlomahu 
CyOBH MOpajy MMaTH IlyHy HajiexKHOCT JjJa KOHTpOMULy Mepe 
orpaHnuerba H Jeporal{uje 43 pa3ora 3aKOHUTOCTH H OnpaByaHocTu 
WM CarlacHOCcTH ca pesleBaHTHHM oypeqoOama EKJbII“.!° Jlaxse, 3a 
pa3IMKy OJ] OlleHe YCTaBHOCTH CaMOr akTa 0 TIporialliery BaHpeHOr 
cTatba Koja je Here mpuxBaheHa Kao HajIexKHOCT ycTaBHOr cya, a 
Heryle HHje, Cy{CKa KOHTposIa CBUX BaHpe]{HUX Mepa je HMIepaTuB. 
,(...) UTrapuiie, cyacku cucTeM Mopa HacTaBuTH Ja OOe30ehyje 
lIpaBo Ha IpaBu4Ho cyherwe. Mopa taxohe o6e30equTH NojeqHHIHMa 
e(eKTHBHO IIpaBHO cpeJCTBO y culy4ajy a HOCHOMH BIacTH NoBpehyjy 
HHUXOBA JbyCKa TipaBa. Y WHIby 3allITHTe HeMOBpeAMBOCTH IpaBa Koja 
ce He CMe]y JeporupatH, paso Ha IIpHCcTy! cyy O MHTawuUMa Koja ce 
OHOCe Ha He3aKOHHTOCT BaHpeAHHX Mepa Mopa OuTH rapaHTOBaHO 
IlyTeM He3aBHCHOr cyCcTBa“™.'! 


Kay je ped 0 BaHpey{HUM Mepama, HMA Ce y CKIayly ca ycTaBOM 
y CBeTIIOCTH Meh yHaposHO-npaBHUx cTaHyapya 3acHoBaHHx Ha EK JBI 
M pyruM peleBaHTHUM MelhyHapoOqHO-lI1paBHHM JOKYMeHTHMa, 
Kao H Ha mpaxcu ECJbII, moxe ONCTYMATH OF 110j@qHHUX yCTaBoM 
3arapaHTOBaHHx IIpaBa, a aAKTH KOjMMa Ce IIporlucyjy OBe Mepe MOTy 
MMaTH Yak VM CHary 3aKOHAa (T3B. Je@KPeTH-3aKOHH), aM Ce OHH He 
caMo y TemMopasIHoM, Beh HM y MaTepHjasIHOM CMHCJIy He MOry 
W3j€Ha4HTH Ca peJOBHHM 3aKOHOaBCcTBOM. HayesHo, HUMa ce He 
MOxKe YCHOCTaBHTH TpajHu, Beh camo IIpHBpeMeHH perxkKUM, a IpOMeHe 
KOje ce Bpliie y paBHOM TopeTky He Mory OTH CTpyKTypasIHor u 
CHCTeMCKOr KapaktTepa, Beh Tpe6a Ja Oyty ycMepeHe camo Ha etpuKacHo 
YCIIOCTaBJbalbe HOPMAJIHOL, OHOCHO peOBHOr cTatba. ,,Kay je pea 
O CTpyKTypasIHuM (ONWITHM) Mepama, OfpeyOe WeKpeta 3aKOHa y 
BaHpeJJHOM CTamby TpeOa Ja ipectaHy Ja Baxke Ca HCTEKOM BAaHpeHOT 
cTaiba. CrasiHe IpoMeHe y 3aKOHOaBCTBy He Ou TpeOalo yBecTu 
ITyTeM TaKBHX Jjekpeta 3aKoHa, Beh Mopajy OUTH OCTaBJbeHe peOBHOM 
3aKOHOAaBCcTBY. To je HAPOUMTO BaxKHO 3a MOCTOJabe eOTBOPHHX 
IiIpaBHHXx cpefcTaBa: aclieKTH Mpollezypa Koje oOe30ehyjy mpaBHa 
cpejcTBa MOry OTH TIpoMerbeHh, asi AeNOTBOpHa TIpaBHa cpeycTBa 
He cMejy OnTH y NoTMyHOCTH yKHHyTa. Buagqu He Ou TpeOaso0 
O3BOJIMTH Ja HCKIby4H CyCKy KOHTPOJy COMCTBeHHX pau WIM 


‘0 Opinion on the Protection of Human Rights in Emergency Situations, CDL-AD(2006)015. 
'' VWcto. 
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APXHB, 3-4/2021 - Baadan Iempoe, H3az06u eanpeduoe cmarea u3 yea eeneyujaucKe 
Komucuje (cmp. 9-28) 


Ja WpOMeHH MpouesypasHa passa KaKO OH Ty KOHTpOsLy yaHHUIA 
HeJjesIOTBOpHOM. JeqHako, Briayja He On TpeOaso a Oyze oBnamthena 
ya yCTaHOBJbaBa TaKBa IipaBusia Koja cyabe NO3MUMjy OcTaMx 
He3aBHCHHX JIpxKaBHUX MHCTUTYLUMja, Mera HUXOB CacTaB, IIpHHUMIHe 
dbyHKuMoHncatba uTy.“'? Taxohe, BK xoucraryje: ,,l euro mutare je 
WO Kor OOHMa HHMBUyasIHe Mepe Tipeyly3eTe 3a BpeMe BaHpexHOr 
CTarba MOTy HMaTH TpajHu edekat (HIP. Ja JIM HUXOBU edeKTH MOry 
ja ce ipoTerHy Mo lmpecTaHky BaHpewHor cTara). Ope Ou TpeOas10 
lpaBuTH pa3iuky u3Melhy HHAMBUAyasIHux Mepa MU CTpyKTypasIHHXx 
(ommTux). WaquBuyyamue Mepe Ou ToHeKay Morse OHTH HEOTIO3HBe 
Kajla Ce OaCHOCT MO*KE OTKJIOHHTH j€{HHO HEOMO3HBOM akIHjOM. To 
3HadH Ja TOKOM BaHpeHOr cTatba Braga TpeOa Ja WOKyIa, KOJIMKO je 
MaKCHMalIHo Moryhe, H Kaj roy, ce ollacHOcT Moxe H30ehu apyKuHje, 

Ja IpeLy3HMa IIpHBpeMeHe HHJMBULyasIHe Mepe, TO JeCT OHE KOje Cy 
orpaHH4eHOr Tpajakba WIM Ce KACHHJje MOry ONO3BaTH WIM M3MeHHTH, 

jep je yITHMaTHBHH IHJb CBaKOr BAHPeAHOr CTakba Ja Ce [pxKaBa BpaTu 
y cTabe HopmasHocTu™.!? 


Y cBakoM cJlyyajy, KOUMKO rox Wa je Teliko, fa 4aK U 
HeV3BOJbUBO yHalipeyl IpeqBUeTH CBe e()eKTHBHeE Mepe y BAaHpeHOM 
CTabby, HUTH IpewH3Ho AedpuHuCcaTH HUXOB OOUM, JejCTBO H Ipuposy, 
je4qHO je curypHo — oHe MOpajy OuTH ycMepeHe HCKJby4uBO Ha 
JIeIOTBOPHO MpeBa3vlaxKerbe IpaBHHM IlyTeM jaBHe OMacHOCTH Koja 
je W3a3Balla BAHpeHO CTabe UM CTOra MOpajy OUTH Cpa3MepHe OBO} 
onacHoctTu. ,,(...) Taj 3axTeB Mopa Jja Ce IIPHMerbyje Kako Ha OjlyKe 
0 MIOJIMI[MjCKOM 4acy HW HHXOBY MMIVIeEMeHTAalMjy Tako H Ha OHOCHE 
Mepe Koje MOTy JJa yTH4y Ha lipaBa ui cuobo se, Koje ce MOTy cacTojaTH 
y HoaTHUM pecTpUKIUHjaMa Koje ce MOry HaMeTHYTH CTAHOBHULITBY 
3a BPeMe MOJMIHjCKOT 4aca, Kao LITO Cy 3aTBapatbe WIKOJIa MU PUpMH, 
pecTpukuvje ofpeyaba 0 jaBHHM CepBucuMa UWJIM 3a0paHa jaBHHx 
norahaja, um Oe30eMHOCHHX Ollepal{vja Koje ce mpeyy3HuMajy y OBOM 
KOHTeKCTY Of CTpaHe BulacTH. Kao nosMIMjCKM YacoBH CaMH 110 ceOu, 
cBe Te Mepe MOpajy OHTH Cpa3MepHe IIpeTHH H HeHOj HelocpesHOCTH, 
He CMeJy TpajaTH ly2Ke Hero cama IipeTiba Hl Mopaly Ce IIpHMerUBaTH 
CaMO y perHOHUMa KOje cy Moy WejcTBOM Mpetree...“.!* 


12 


Turkey — Opinion on Emergency Decree Laws N°s 667-676 adopted following the failed coup 
of 15 July 2016, CDL-AD(2016)037. 

8 Wcto. 

' Turkey — Opinion on the Legal Framework governing Curfews, CDL/AD (2016)010. 
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APXHB, 3-4/2021 - Baadan Hempoe, H3az06u eanpeduoe cmarea u3 yea eeueyujaucKe 
Komucuje (cmp. 9-28) 


Pa3sBujameM HM H3BeCHHM IIpelM3npawem cTaHyapya o 
BaHpeyHOM cTary, BK je norapausia CTaHoBUTe OF KOjer je Moma 
u 1995. roquHe y JOKYMeHTy To, Ha3HBOM Baxpedua oenawhera: 
BaHPeHO CTakbe HUje CTakbe H3y3eTKa y KOJeM ONa3H OF OACTyMawa 
OJ BlaaBhHe lpaBa y WesIMHU UH y Moje {HHOCTUMAa, HUTH Je TO CTaree 
y KOJeM Ce BIACT KOHICHTPHLle y pyKaMa er3eKyTHBe H Ha Taj HadHH 
Makap TpeHYTHO WIM TIpHBpeMeHO H3HOBAa YCIIOCTaBJba IyHa BACT 
»cyBepeHa’; 6aHpedHO cmaibe je HEepedOBHO CMarbe y KOjemM Ce 
npunyun eladasune npaea nomephyje u ynpaeo npumerbyje maKko 
wmo ce 6BaHpeOHUM Mepama ycmaéBHu nopedak epaha y Hopmauy y3 
HajMarey Mozyhy wmemy no pescum wydckux npaea u ciob00a. Jake, 
cylumuHa C6aKO2 MOOepHo2 OeMOKPAaMCKOe NpasHoe nopemKa bul0 
Oa o6aj qcbynKyuonuue y pedoeHum bulo y HepedosHuM npusuKama je 
ucmo6emua: mo je 61adaeuHna npaéea Kao Hajeuuia ycmaena BpedHocm 
u mo 6ladaeuHa npaéea ucmoe Keasumema.'* 


4. TIPE] HOBUM 113A30BOM (COVID-19) — 
3AOKPY)KMBAIDE ,, BEHELMJAHCKE JOKTPHHE* O 
BAHPEJHOM CTAIbY 


Oymax focse mporialiea maHyemMuje 3apa3sHe OosecTu 
COVID-19 y cBety, BK je w3atiia ca HOBHM JOKYMeHTOM IOI, 
Ha3HBoM ,,IlomrroBare JJeMOKpaTHje, JbyCKHX IIpaBa Ui BylayjaBHHe 
lIpaBa TOKOM BaHpeqHUX cTatba/pedsexcuje“.'!° OBaj MOKyMeHT je 
CBOJeBPCHO 3aoKpyxKHBarbe ,,BeHelMjaHcKe JOKTpHHe~ BaHpexHOT 
cTalba JOIyHeHe MpOMUMIUJbawuMa O HOBHM H3a30BHMa Koja Cy 
HactTayia uM he Tek HacTaTH Kao MocuIequue akTyesHe NaHwemMuje, 
Koja je OBea y WHTawe He CaMO JOCaallIbU IpaBHU MW CKOHOMCKH 
cucTem, Beh H CHCTeM BpeHOCTH OfaBHO IpuxBaheu y 3eMJbama Koje 
ce TpawMuMoHnaHo oxpehyjy kao craOusHe MOepasHe JeMoKpatTuHyje. 


'S Bragqapuna mpaBa ce cacTOjM Of HEKOJIMKO actieKaTa KOjH Cy Of H3y3eTHOr 3Hayaja H Mopajy 


OuTH O4yBaHH HuTerpasHo. OBH eIeMeHTH Cy IPHHUMM JerasMTera, Woyesa BlAacTH, Nosena opnanthera, 
Jby{CKa lpaBa, JpxkaBHH MOHOTION NpHHyyle, jABHOCT H He3aBHCHOCT CYyJCTBA, 3aLITHTa IIpPHBaTHOCTH, 
Oupayrko paso, cHoOoxa MpHcTyia NONMTHYKO] BACT, JeMOKpaTcka lapruunnalyja y 4 Halrieqawe 
OHOLWeHa jaBHHX OJIyKa, TpaHClapeHTHOCT BIACTH, COOo Za U3paxkaBalba, yIPYKUBAlba H OKyIbabba, 
TIpaBa MalbHHa Kao HM BehMHCKO NpaBHJIO y JOHOWeHY NOMMTHYKHX oytyKa...““ Opinion on the Protection 
of Human Rights in Emergency situations, CDL-AD(2006)015 . 

'6 Respect for Democracy, Human Rights and the Rule of Law during States of Emergency/ 
Reflections, CDL-P1I(2020)005rev. 
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a) AHequnuyuja eaupeduoe cmatba — yeohetbe udeje o 
Ouxomomuju u3zsmehy npaguanocmu (norm/(alcy)) u usyzemKa 
(exception) 


,,.BaHpeHo cTatbe je jeqHa — IpHBpeMeHa — CuTyallvja y Kojo} 
ce NoBepaBajy H3BaHpeyHa OBalihera er3eKyTHBH H IIpHMerby]y ce 
Y3BaHpeyHa TpaBusia Ha UW y MoOMiesy MpepasviaxKewa UW3BaHpeyHe 
cuTyaluje Koja lpeyctaBsba dPyHaMeHTasHy WpeTHy 3eMJbu. 
IIpumepu yksby4yjy UpupowHe Hemoroye, rpahaHcke Hemupe, 
ellMy{eMuje, MaCOBHe TepOpucTH4Ke Hallala, CKOHOMCKe KpH3e, pat 
MW BojHe peTHe. Ilocrojawe BaHpeyHOr cTarba UMa 3a IIpeMucy 
JMXOTOMNy u3Mehy npaBHsIHOCTH Hu u3y3eTKa. HeonxogHH mpezycoB 
3a Iporsaliee BaHpewHOr cTaka Ou TpeOalo Aa Oye Taj wa 
opsiamtherma Koja cy IpeyBulheHa HOpMaJIHHM 3aKOHOJ{aBCTBOM HHCy 
JOBOJbHA 3a TIpeBasHlaxKerbe OMaCHOCTH. YITHMaTHBHH IMJb CBAKOT 
BaHpeHOr CTarha Tpeba Ja Oye 3a ApxKaBy a mpeBa3suhe BaHpeszHy 
W BpaTH ce y HopMasiny cutyanyy~. 


6) IIpunyunu 6anpeduoe cmatba 


BK je yrapqusa onpehene IpHHiune BaHpewqHOr CcTarba KoOjH 
YMajy 3a IWJb la WITeTY M10 Jby{CKa IpaBa, JeMOKpaTHy]y U BuayaBHHy 
lIpaBa cBeyy Ha HajMamby Moryhy Mepy. Tu npHHuHin ce H3BIa4e 13 
JICTHTHMHOT IMJba MW OCHOBA BaHPeHOT CTatHa, a TO je OMOryhaBakbe 
pKaBu, OJHOCHO HeHHM HajiexKHUM OpraHuMa Ja peay3My 
BaHpeyHe Mepe koje TpeOa Wa Obe3be7e WeOTBOpHO Bpahatbe y 
peoBHo ctate. To cy cnexehu npuxyunu: 1) BiaqaBuHa papa kao 
mpeosnahyjyhu npuniun; 2) HeomxoqHOcT (mporsaliewa U Mepa); 
3) cpa3MepHocT Mepa; 4) TemmopaJIHOCT — BPeEMeHCKH OrpaHHyeHo 
Tpajaibe BaHpewHOr cTata; 5) TpeABUAJbUBOCT 3aKOHOaBCTBA 
y BaHpeqHOM cTamy; 6) NojamHa capayiba u3Mehy pxaBHUux 
WHCTUTYWMja, OKaIHUX MHCTHTyYWMja UTI. 


6) O6paznoncere npozlawmerbha 6aHPeOHO2 CMatoea 


BK je u panuyje 3ay3ea CTaHOBMIITe Aa je Aekmapayja, 
OTHOCHO akT (OfTyKa) 0 Iporaliery BaHpeHOr CTaba ,,jeqHOCTpaHH 
yupaBHu ax (Emergency powers). Ctora caM akT 0 lIporiallieny 
BaHpeHOr CTakba He MOpa CaypxKaTH OOpazoxKere. Y Hemy ce He 
Mopajy HaBeCTH pa3JI03H KOjM CY PyKOBOAMIM HajiexKHU opraH ja 
lipormacn BaHpeyHo cTatbe. Mnak, ,,rpeOaso Ou a MOCTOJH M3BellITaj ca 
oOpa3oxKerbem (explanatory report) KOjH je IIpHs1O%*KeH y3 OPUrHHaIHy 
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jeklapallwjy Kao H y3 OWJIO KOJM IpaBHH aKT KOjMM Ce yBOse BaHpesHe 
Mepe Koj Tpeba Ja chemMpuuupa YHHeHHUHYy VW WpaBHy OCHOBY 3a 
lipommcuBarse Mepa™. JIaksie, 1pxKaBHu Oprah HaiexkaH Ja mponmiacn 
BaHpeHO CTakbe HUje y2KaH (HeMa TIpaBHy OOaBe3y) Ja y CAMOM aKTy 
oO Ipormamemy HaBeye pa3zore 3a Wporialiere BaHpeHOr cTamba. 
YcTaBHH cy, y Clly4ajy OJ\CyCTBa TakKBOr jeqHor OOpa3s0xKerba, He On 
Morao Jja YTBPAM HeyCTaBHOCT akTa O IIporialiiery BaHpeHOr CcTawa. 
Vinak, noctoju oOaBe3a (MOMHTHYKO-Mopasine Ipupoye) HayiexKHOr 
{pKaBHor opraHa a oOjacnu rpahanuMa 3aLlITo je Mporalieno 
BaHpewHO crate. M30cTaHak TakBor oOpa307%xKeHa Morao On a 
Oye OCHOB 3a pealM3allWjy HeroBe MOMHTHUKe, aM He HW WpaBHe 
ogroBopHoctu. JIpyrumM pequMa, H30CTaHaK TaKBOr OOpa3sIOxKerba 
»CTaBJba CeHKy Ha JIEMOKpaTCKy JIETHTHMHOCT (ONpaBAaHocrT) 
TIporialiewa BaHpeHOr CTakba HW MOKE MMATH 3a MOCIe ALY U3BeCHy, 
HenlocpeyHy WIM MocpeyHy MOUMTHUKY CaHKIUMy. 


2) ,, COVID-19 eanpeduo cmatoe “ u nompeba 3a OodamuuM 
Mepama 


Vimajyhu y Buxy 4uHeHU4HO CTakbe C TWOUeTKa aH eMuJe, Koje 
je Togzpa3syMeBasio Ja cy MHOre J[pxKaBe y CBeTy Of[Max pearoBalle 
WOHEeIe TOCeOHO 3AKOHOABCTBO KaO OJTOBOP Ha MaHJeMujy, a a 
cy OHe Koje TO HW HHCY YAHHMe Mpesy3eue BPO ApacTu4He Mepe y 
MOreny OLCTyNaka OL OpojHux ycTaBOM rapaHTOBaHHX JbyCKUX 
lipaBa (KapaHTHHH Ha 110jeqHHuM TepuTopryjama Mle ce 3apa3a WiMpuia 
TlOceOHO Op30, 3aTBapakbe IKOIIA, YBONerbe MOUMIMMJCKOr 4aca Hi CI.), 
BK oueryje Ja je BaHpeHO CTakbe 13a3BaHO MaHAeMHjOM OmpaByaHo 
13a3BaJI0 MOTpeby 3a AOaTHUM MepaMa, OHHM Koje HMCYy HEONXOHe 
HTH yoOuyajeHe y BaHpeHHM CTauMa Koja Hactajy ycney, Ha 
mpuMep, rpaljackux Hemupa. ,,BaHpeqHO CTatbe je Tora “KOMILIeKCHO’ 
BaHPeHO CTatbe (KOje Ce CacTOJH OF pazIM4ATUX IIpeTHH) HW 3axTeBa 
jOaTHe BPcTe Mepa Koje HUcy yoOnyajeHe y cuTyalMju rpalhancKor 
Hemupa.” To sui generis VIM ,,u3y3CTHO” BaHpeHO CTambe CTBapa 
MOTeHUMjasIHy OMacHOCT Ja u3ryOu MpHBpeMeHH KapakTep H Ja ce 
IIpeTBOPH Y BaHpeHO CTabe ,,1poOyxKeHOr Tpajaka“, WITO jecTe 
contradictio in adjecto umajyhu y BUY Upupoxy BaHpezHor cTawa 
KOJe€ MOpa OJJIMKOBATH TEMIMOPaJIHOCT, OHOCHO Kpajibe orpaHu4eHo 
BPeMeHCKO Tpajatbe. Ha Ty noTeHMjaHy omacHocT yKa3yje u BK. 


Yxa3yjyhu Ha omacHOCcT la y BAaHpeHOM CTaHy H3a3BaHOM 
TlaHJeMujOM (asIM MU Mo MpecraHky P@opMasIHOT BaHpeHOr CTakwa) 
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OpojHa JbycKa mpaBa Oyyqy WoAaTHO yrpoxena win ToBpeheua 
(Hp. cioO6o0fa Mequja, a HapOdMTO papa HOBMHapa U OOrepa; 
cnoOofla W3paxKaBatba, a HAPpOUUTO OpaHusialla JbyACKUX paBa; papa 
pa3IM4HTHX MaHMHCKUX rpyia, yKJby4yjyhu W MOMMTH4Ky MariHy 
— ONO3HIM]y; cioOoya KpeTatha, cioOoya jaBHor OKylJbarba), BK 
TOoceOHO HarvialllaBa BaxKHOCT H3HalaxKerha CBOJeBPCHe paBHOTexKe 
u3Mehy palwounarHor u edbukacHor OfyquBarba, KOje yKby4yje U 
KOHCYITOBalbe MUUIJbera OFpehenux (BIa_MHux) MeMUMHCKUX 
ekcliepara, c jejHe CTpaHe, M HeOnmxoqHOcTU Obe30ehuBara KakBe- 
TaKBe JHCKyCH]e H YKJby4MBatba HajLuMper Kpyra JaBHOCTH y JOHOLMerHe 
BaKHUX O]lyKa, C pyre crpaue. ,, lanyqemuja koja CTBapa pu3HK OF 
BCJINKOL rYONTKa KUBOTA 3aXTeBa OOPO OMTyIMBarbe (pallHouasHo, 
CHOCOOHO 3a pelllaBarbe TIpoOseMa, OOe30ehuBatwe palMonamHe 
ynloTpede JOCTyMHUX u3BOpa) aM Takohe u Op30 ofTyuuBare. Taj 
(baktop Op3vHe cTora ce mpHMerHyje ca BehoM HIM MHOro Behom 
CHaroM y BaHpeJHOM CTaby y KOJeM ce CuTyal{Hja MOxKe MeHbaTH 
6p30. KonteHtpaluja osly4anBakba y Bla WIM jeqHOM BuIayMHOM 
MHHUCTpy OOMYHO cTBapa Behn MoTeHHjar 3a Op3suHy, OMe THO 
Ca MalbOM WJIM HHKaKBOM IIOTpeOOM 3a KOHCYJITOBabeM, eOaToM, 
W3PpajJHbOM KoHceHByca (...) [je ce Bylayja OCsarba IIpeTexKHO Ha CBOje 
MeJIMIIMHCKe excriepte y o6e30ehuBamy Mepa, Koje he yoOuyajeHo 
OTH pallMoHaaH UpHcTyl y WaHAeMujH, MapsamMeHT Ou Morao ja 
y3Me y pa3MaTpatbe OpraHH30Balbe Clylakwa Ca OBMM HU pyruM 
He3aBHCHHM eKCIepTuMa, Ja Ou ce WoOnIa WTO MOTMyHHJa cMKa 
TIpoOsleMa HM HUXOBUX Moryhux pelea“. 


Vlako y yclopuMa aH eMuje KakBa je OBa 13a3BaHa 3apa3HOM 
donemthy COVID-19, noctoje OpojHe oOjeKTHBHEe TIperpeke 3a 
peOBHO cacTajarbe MapsiamMeuta, BK He ogyctaje of cBor H3BOpHOr 
CTaHOBHLITA Ja ,,[apaMeHTAapHH X%KMBOT MOpa Jla ce HacTaBH Hy 
BaHpeHOM cTamy~. Y Ty cBpxy, Ipenopy4yje ycBajawe moceOHHux 
lipaBisia yHyTpalier OpraHH30Batba U (PyHKUMOHNCalba MapsiaMeHta, 
ykuby4yjyhu u orpanv4eny IpHMeny HHCTpyMeHata e-JeMoKpatTHyje. 
,llaplamMeHT TpeOa Ha cBe HayHHe Ja HaCTaBH Ja ce cacTaje u 
(PYHKUMOHUMIe TOKOM BaHpesHOr CTatha, aKO je HEOMXOHO TOY panyyje 
yCBOJjCHMM ToceOHUM IIpaBHJIMMa, Koja MOTy Jja ipeyxBu Ae, Ha IpuMep, 
qa CaMO MaJIM Opoj WiaHoBa MapslaMeHta Oyye Pu3sH4KH MpucyTaH 
(u3a0paHux v3 cBake Tlapruje, miacajyhu y ume lesle HapsamMeHtapHe 
rpymie), rilacate IlyTeM HHTepHeta ce Takohe Moxe mpeyzBuAeTH.* 
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Jom jeqHom norsphyjyhu cBojy Tesy fa je BlayaBuHa mpaBa 
mpeosnahyjyhu npunyun u y BanpewqHoM ctawy, BK 3aKby4yje: 
J UXOTOMUja H3Mehy HOpMaJIHOCTH (TIpaBHJIHOCTH) H M3y3eTKa 
(...) He MOpa Hy2KHO Tlogjpa3yMeBaTH UH He Tospa3syMeBa JJMXOTOMH]y 
u3Mehy esIOTBOpHe akUje y BAaHpeHOM CTamy HW JeMOKpaTCcKOr 
KOHCTHTYUMOHAaIH3Ma, WIM U3Mehy 3alllTuTe jaBHOr 3paBJba U 
BulaqjaBuHe IpaBa.“ 


5. HAJHOBMJY ,,CJIYUAS“ TPE BEHEUMJAHCKOM 
KOMUCHJOM — MMLIJBEHE O HALPTY 3AKOHA O 
BAHPEXHOM CTAHY CEBEPHE MAKEJIOHVJE 


HajHosBujy upusuky a WpwMeHu CBOJy ,,,0KTpHHy~ oO 
BaHpeHOM CTamby H a eBeHTyaIHO YYHHU W3BeCHa TIpelu3nparwa 
TlOjeqMHUX CTaBOBa MU cTaHyapya, BK je uMaia mpomiie roquHe 
payehu Ha MuJbermy o Haupty 3aKoHa o BaHPC HOM CTarby CesBepHe 
Makeyouuje.'’ Hexomuko KJbyYHUX MIpenopykKa Koje cy y Muuubery 
Wave HajiiexHUM opraHima CepepHe Makeyonnje 4H Ce 3aciIyKyy 
la Oyy clloMeHyTe. 


IIpso, Haupt 3axona He ogpehyje kaya npezceqHuK PemyOsmKe 
IIporiaiiaBa BaHpeHO CcTarbe yMecTo CxynmTnHe. BK npenopyuyje 
a 3aKOH Mopa Ja Tpewu3upa a peyzceyqHUK PeryOuMke MporaiaBa 
BaHpeHO CTakbe CaMO aKO CKyIIUITHHa He MOxe Ja ce cacTaHe 
u3 OOjeEKMUBHUX Pa3Z102a, OK Y OCTAaIIMM CJLy4ajeBuMa OWIyKy O 
Iiporiamewy Mopa ZOHeTu CxynuiTHHa. Vako u3pa3 ,,00jeKTHBHU 
pa3103u* He TpeycTaBJba HeKaKBO 3Ha4ajHuje Mpelu3uparwe, 
OH ykKa3yje Ha Be CTBapH — CkyMMITHHa je H3BOPHO HasyiexKHa 
ya TIporsacH BaHpeAHO CTawe UH CaMO OOjeKTHBHA CIIpeyeHocT 
CkyllluTHHe Jja ce cacTaHe MOxe Ty HaIexKHOCT ,,1peHeTu™ Ha 
lipeyceqHuka PeryOsuke. Jlakse, HavesIHO MOCMaTpaHo, IIpaBusIO je 
Ja HapoHO lpeCTaBHULMITBO MporialiaBa BAaHpeHO CTakbe, a CaMO 
W3Y3CTHO TO UHHH er3eKyTHBA. 


JIpyro, cacBuM je JIerMTHMHO OBJIaCTHTH 3aKOHOM Burayy 
ja JOHOCH JeKpeTe-3aKOHe y BaHPeHOM CTalby, aid TH paBHU 
aKTH MOpajy OUTH caypxKHHCKH OMeheHH BaHpeqHUM CTabem, 
OJHOCHO UMA Ce MOry ypehuBaTH caMo IIMTaka y HelocpeHO}j 
Be3H Ca BAHpeHUM CTarbeM. Takole, ekpeTHMa-3aKOHHMa MOxe ce 


'7 North Macedonia Opinion on the Draft Law on the State of Emergency, CDL-AD(2021) 040. 
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WHTepBeHucaTn y HocTojehe 3akouHe, ajIM He Hy CaM 3aKOH 0 BaHpeHOM 
cTalby HHTH Ce MOTry BPLIHTH MpoMeHe koje Ou ce THIasIe OfHOCAa 
u3Mehy BulacTu, TO jecT CucTeMa ,,KOUHMIa HU paBHotexa“. JJaksie, 
CBaKa CHCTeMCKa IIpOMeHa OCTaje 3a peOBHO 3aKOHOaBCTBO. Tame 
BK mpeu3upa cBoje paHuje opMupaHo cTaHOBHUITe a WekpeTu- 
3aKOHH, IIpeMJja 3AKOHCKe CHare, He MOTy 10 OOyxBaTy H MaTepuyjH Ja 
ce H3jeqHaye Ca peOBHHM 3aKOHOZaBCcTBOM. ITopey Tora, OHH CBaKO 
He CMeJy ,, IpoOuTH OKBUp TedMHucaH 3aKOHOM O BaHpeHOM CTarby, 
KOJH je y TO] OOsacTH ,,KpOBHU WIM ,,CHCTeMCKH 3aKOH. 


Tpehe, miro ce HafloBe3yje Ha IpeTxoqHO, YcTaBHHu cy MO*Ke 
OlleHUBaTH YCTaBHOCT JleKpeTa-3aKOHa HW HMXOBY CarlacHOCT ca 
OKBHPHHM 3aKOHOM O BaHpeHOM CTamby (HallpT 3aKOHAa KOjH je 
IIpeqMeT pa3MaTparba), alIM He M CarylacHOCT JeKpeTa-3aKoHa ca 
OOM4HMM 3aKOHOaBCTBOM. Jake, Ca CTaHOBUIITa xujepapxuje 
IIpaBHHXx akaTa, J\eKPpeTH-3aKOHH HW 3aKOHH MapsaMeHTa cy MOTIYHO 
W3jeqHaveHH, asIM JIeKPeTH-3aKOHU Kao ,,1OCeOHM 3aKOHH Mopajy 
OMTH y CKIaJly Ca ,,OMMITHM“ WIM ,,CHCTeMCKHM“ 3€KOHOM — 3€KOHOM 
O BaHpe HOM cTary. 


UerBpTo, 3aKOH O BaHpeHOM cTawy MOpa TIpexBuyzeTU 
MoryhHocT Jeporupara (yHTaMeHTaIHHXx lipaBa, ako Ta lIpaBa Hcy 
110 NpHpowM aricosyTHa. CBakako 1a Ou OuII0 Oosbe TakBy MOoryhHocT 
IIpe{BUeTH CAaMMM YCTaBOM, aJIM OHa ce He Hasla3H y aKTYCJIHOM 
Yctasy CepepHe Makeyouuje. 


Ileto, BK npuropapa peliery 0 ayTOMaTCKOM Ojiarabby H300pa 
y cllyuajy BaHpeyuor cTara. IIpema HeHOM paHHje PopMupaHOM 
cTaBy, YHMe ce HHCMO OaBHJIN y OBOM pajly, OfIarake u300pa y 
BaHPeHOM CTabby je JIerHTHMHa OMHja, aK HM aKO TO O3HTHBHUM 
IIpOmucuMa Huje U3PH4NTO IpexBUleHo, aI TeK MOLTO Ce TIpeTXOAHO 
11aKJbUBO TIPOUeHH Ja JIM OOjCKTHBHO He MOCTOje YCIOBH Ja ce Ope 
cnoOoqHU U dep H300pPH y3 MOMITOBawe CBUX PyHTaMeHTasIHHx 
yw300pHHX NpHAyuna. 


6. YMECTO 3AKJBYYUKA — OCBPT HA YCTABHA PEIMEHA 
CPBUJE O BAHPEJIHOM CTAIbY H3 YIVIA BK 


Y cpom Mutsbemy Ha Yctasp Cpouje u3 2006.'* BK nuje 
Malia CyIITHHCKy lIpuMeyOy Ha ycTaBHu (MaTepHyjasIHH) OCHOB 3a 


‘8 Opinion on the Constitution of Serbia, CDL-AD(2007)004. 
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IiporatiieHe BaHpeAHOr CTarha KOjH TWiacu ,,Kajla jaBHa OMacHOCT 
yrpoxaBa OlcTaHak JpxKaBe wi rpahana“. BK je oueHusia ya cy 
,,¥ CJIOBH TOJ, KOjHMa ce MOXKE IPOTMACHTH BAHPEMHO CTAarbe OTIHCAHH 
Ha BPO YoruNTeH HayHH™ , AIM je KOHCTaTOBaIIa Hi 1a je ,,TO cny taj y 
JpyruM yctapuma™. Mnax, BK j je Mpeazoxusa Popmyalyuyy Koja je y 
ckKylayty Ca HCHHM CTaHOBHILITeM 0 BAaHPe HOM CTakby Kao H3y3CTHOM 
HW KpajibeM cpeycTBy, KOjeM Ce mpuOeraBa TeK YKOJIMKO ce A pyruM 
cpeJICTBHMa HM HadHHMMa He MO%Ke OTKOHUTH jaBHa omacHoct. Ta 
dbopmysialuja Ou Miacusia: ,,akKO peqOBHe ycTaBHe Mepe He Ou Ouse 
alleKBaTHe™. 


Y Be3u ca MHTaweM Moryhe Jeporatuje YcraBoM 3ajem4ueHHx 
Jby{CKHX TipaBa, BK je 3ay3esia cTaB a Ou OnO OObe 3apxKaTU 
pa3IMky u3Mehy paTHor cTatba HW BaHpeHOT CTatba, jep cy To pa3IM4HTe 
cuTyallMje U W3 Tor pa3ora Ou OOuM Aeporaluje y THM CTawuMa 
TpeOao Wa Oyye pa3ssmuut. BK cmatpa Ja je u3pa3 ,,103BOJbeHa Cy 
OJICTYakba Oj] JbyJICKUX HM MaBHHCKHX TipaBa 3ajeM4eHHXx YcTaBoM, u 
mo camo y oOumy y Kojem je mo HeonxooHO™ O0Jbe 3AMCHUTH H3pPa30M 
v3 ut. 15. EKJbII koju miacu: ,,y oOuMy KOjH U3PH4HTO 3axTeBa 
HeOnmxogHocT cutyauje*. WHHn ce ja je OBO YHCTO TePMHHOJIONIKO 
IIMTabe, a la je CyWITHHAa Koja Ce OFHOCH Ha IIpHHUMIe HEOMxOHOCTH 
MW cpa3MepHocTH norohena u noctojehom dopmMys1alHjoM. 


Y Be3H Ca ,,CIIMCKOM“ alicoylyTHO 3alITHheHux pasa, BK je 
MUIJberba Ja je TpeOasio yKIbyYUTH UH 4. 44. KOjM Ce THYe IpKaBa 
BePCKHX 3ajeqHua, Kao HW 4. 33. 0 MpaBUMa OKPHBJbeHOr UH UII. 65. 
O UpaBuMa H Jty2KHOCTHMa poyHuTesba. 


Tloy4eHu HckycTBOM BaHpesHOr cTatba 43 Mapta 2020. roquHe,’” 
7qBa IM Taba cy Ce WoKa3asia KaO HAPOUNTO ,,OCeTIbUBa“. JeqHO je MUTabe 
MaTepHjasIHOr ycTaBHOr ycu10Ba (OCHOBAa) 3a TIporialliere BaHpexHOT 
cTarba, a [pyro je WHTawe Kajla ce IIpHMebbyje T3B. AITepHAaTHBHU 
MeXaHH3aM 3a IIporialliehe BaHpeHOr CTakba, TO jeCT Kajla yMecTo 
Hapogue cKyNITHHe OIyKy 0 Ipormaiiery BaHpeHOr CcTakba JOHOCe 
lipeyceyHuK PertyOmuke, mpeyzceyqHuk Braye u npexceaqHuk Hapoyue 
ckynmTune. Iloka3asio ce y clly4ajy Wporsialiera BaHpeAHOr CTakba y 
mapty 2020. roquHe a je ycTaBHu OCHOB 3a TIporiallieHe JOBOJbHO 


'° Bug. Buute: hope Mapxosnh, ,,O HagsexKHOCTH 3a JOHOMIeHe Mepa TOKOM BaHpesHOr CTaba — 


TlOBOLOM OgstyKe YetaBuor cyya Cpouje“, Cpncka noaumuyxa mucao 6p.3/2021, erp. 191-212; Miroslav 
Dordevic¢, Milos Stanié, ,,ProglaSenje vanrednog stanja u Republici Srbiji usled pandemije KOVIDA 
19“, Pandemija kovida 19: pravni izazovi i odgovori (ured. Vladimir Duri¢, Mirjana Glintic), Institut 
za uporedno pravo, Beograd 2021, str. 51-65. 
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Heospehen a crBapa o30uJbHe mpoOseMe TIpHIMKOM TyMayerba. Y 
CTBapH, ako ce mohe of craHoBulita ja je YcTaBHN cy HayiexkaH 
ya olleHyje YCTaBHOCT OJIyKe O Mpormaliey BaHpeswHOr cTawa 
Ca CTaHOBHLITa yCTaBHOr OCHOBa, a TAKBO CTAHOBHIITe je 3ay3eo 
Hail YcTaBHU Cy,” oHa Je OYMTIIeAHO Wa ce Cy Mopa yilycTuTH y 
HCIMTHBAbe UMHCHHIMA, OHOCHO OKOJIHOCTH KOHKpeTHOr culyyaja, 
WITO TIpecTaBsba He CaMO H3a30BaH 3ayjaTaK, Beh UM BPJIO ,,KIH3aB 
Tepen™. [pyro je mutase kayla Hapogua ckynuTHHa Huje y MoryhHoctTu 
ja ce cacTaHe WTO je, Takohe, PakTHUKO, a He MpaBHO MHTawe U 
MOxK 1a OM TIpHMepeHa HHTepBeHUMja HeKor Oyzyher ycraBorBopua, 
aKO Ce CYINTHHCKH OCTAaHe Ip OBAKBOM pelllerby, MospasyMeBaia Be 
cTBapH y cKJIayly ca craHyapouna BK. IIpso, tpeOaso On Wa mute 
ya Hapogua ckymuiTuHa Huje y MoryhHocTu a ce cacTaHe camo 
43 OOjeKTHBHUX pa3zsora. J[pyro, Te oOjeKTHBHe pa3zore, OHOCHO 
lpoueHy oOjektuBHe HeMoryhuoctTu ya ce CkynuiTuHa cacTaHe, 
TpeOaso On Aa Wa mpezceqHuK HapogHe ckymuTHHe y MMcaHoj PopMu 
HaKOH OOaBe3HOr KOHCYJITOBaIba Ca LWeOBMMa MOCIaHHYKHX rpyra 
W y4HeHOr NoKkylaja Ja ce CkynMITHHa Makap BUpTyesIHO cacTaHe 
(on line ceyHutja Hapogue ckymmTuHe). Ha Taj HayHH On Ce, umaK, 
MoryhHOcT IIpHMeHe T3B. aJITepHaTHBHOr MeXaHH3Ma IIporsialliera 
BaHpeHOr CTakba CBesIa Ha MHHMMYyM H lipeycTaBsbasia Ou HeECIIopHy 
cuTyalvjy y KOjoj je IpeTXOHO y4nHeHoO OOjeKTHBHO cBe ja ce 
CkylliTHHa cacTauHe. 
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Vladan Petrov 


THE CHALLENGES OF THE STATE OF EMERGENCY FROM 
THE PERSPECTIVE OF THE VENICE COMMISSION 


- Summary - 


Theory of the state of emergency is very developed. A state of emergency is 
every extraordinary situation that arises as a consequence of an immediate and direct 
public threat to the life of a state and its citizens. No matter how much it deviates 
from the ordinary situation, the state of emergency in a democratic state have to 
be based on the respect for the rule of law. The Venice Commission has created a 
“doctrine” on the state of emergency and since its first Report on Emergency pow- 
ers from 1995 the Commission established standards for almost all aspects of the 
state of emergency: a definition of the emergency state, types of emergency states, 
declarations of emergency state, potential redistribution of state powers, derogation 
from human rights etc. The COVID-19 pandemic has created the new challenges 
in the field of human rights protection and in the field of “extended” emergency 
states, which has been going on globally for two years. In the previous period, the 
Venice Commission has paid great attention to these challenges and the need to 
review and improve existing standards in order to meet them as much as possible to 
respond to the numerous, completely new threats posed by the pandemic aiming to 
ensure the rule of law as a basic value of every democratic legal order. The author 
deals with these standards, with their adjustment and further development as well 
as possible revision to the Serbian Constitution in this field. 


Keywords: Venice Commission, state of emergency, derogation from human rights, 
COVID-19 pandemic, the rule of law. 


Pay je upumspen 31.12.2021. roguue, a npuxBaheu Ha cactauxy Pegaxyuje 21.02.2022. roquue. 
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BEJIUKA KYTA Y AHTUYKOJ ATHHUN™ 
- Caorcemak - 


Yoseeuaucmeo ce 00 nammuéexa cycpemaio u bopulo ca 
MHOeuUM nowacmuma u Kamacmpoqama. Jedua 00 nozsHamujux 
Koja ce Ooz0dula y cmapom 6eKy je eeluKa Kyea y Amuunu. 
Enudemuja 00 mao neeuhenux pasmepa noxocula je o6aj OpeeHu 
NOJUC U OCCEMKOGAIA Hhez060 CMaHoBHUUMEO. AymopuU y pady 
nokywaédjy 0a pasomKpujy cee YUuHUoYe KOjUu cy OonpuHelU 
pasbyKmaéary 06e 3apa3e, KAO U Oa UZBYKy 3AK/yUKe U NoyKe 
3a Oanawurouyy, Kada je mema enudemuje u3y3zemMHO akmyelna. 
Ucmopujckonpaéuom anasu3zom cauyeanux u3z6opa omKpuhe 
ce KoluKo cy Opyumea XXI eeka u anmuKe yOa/bena jeOHo 00 
Opyeoe no peakyujama Ha BaHpedHe cumyayuje u Koje je mo 
Kopaxe (Oul0) HyacHo npedyzemu Oa bu ce cy3busa enudemuja. 


Keyune peau: anmuyuka Amuna, enudemuja, Kyea, nowacm, 
Ilepuxie. 


Aytop je BaHpegquu mpodecop Ha IIpaBuom dbaxytety YuuBepsuteta y beorpagy. Enexrpoucxa 
alpeca aytopa: woja64@gmail.com 


* 


Aytopka je acucteut Ha IIpasHom dbaxytety YHuBep3uteta y beorpayy. Enexrpoucka alpeca 
ayTopa: una.divac@ius.bg.ac.rs 


kk 


Pay je Hactao y cklony mpojexta IIpasuor dbakynteta YHuBepsuteta y beorpagy ,,Emuqemuja. 
IIpaso. J[pyuirso.“ 3a 2021. roquny. 


29 


APXMB, 3-4/2021 - Bojucaae Cmanumupoeuh, Yana Yueay, Beauxa kyea y anmuuKoj 
Amunu (cmp. 29-60) 


Buau cy maxo npenywmenu kyeu, na Ou um ce 3Halo Oecumu 
Oa ce noHaddjy y teux06 CaH U Oa CaMO y teed no6Bepyjy. Onda bu 
camu ce6e 3amekau Kako mucie: ,,by6oHu u cée mo Hexka ce 6eh 
jeouom cepuu!“ Ycmeapu cy onu 6eh cnaeaau u ywumaeo je mo epeme 
6uno camo Oyeauak can. Tpad je 6uo Hacewex 6yOHuUM Cnaea4uuma 
Koju 6u cé6ojoj KoOu u3mMaKu Camo y pemKuM mpeHyyUumMa Kao Ou ce 
HOhy rhuxo6a panda, Hauz21ed 3ameopeHa, Onem Hazlo OmBopuUra. 
Tpenyeuu ce uz CHa, OHU Ou OnUNaU, HeKaKO pacmpeceno, bolHe 
pyvo6e, cnazueuu Kao y 6/eCKy C6Ojy MyKy KOjd ce, emo, nodmadouza, 
d Ca OM CMYWeHO U Nompecuo AUYe Hhuxo6e soyOaeu. Viympy 6u ce 
epamusu cmeapHocmuma kyee, wmo he pehu naeuyu. 


Kyea, AnOep Kamu 


1. YBOX 


Ennugemuja SARS — CoV — 2 Bupyca koja je u30uma 2019. 
roquHe y KnHu W TOTOM Ce palliMpuia 10 YHTABOM CBeTY, MOKpeHyyia 
je MHora IIMTaba, KaKO y IPHpOAHUHM, Tako y JPyWITBeHUM HayKama 
W HaBesla Ha OpojHa MpencnuTuBarba. 


Tako ce MouMTH4Ka UCTOpHja, WpelyHa roquHa, paTosa, 
IIOJJMTHYKUX TpeBupakha, CaBHUX JIM4HOCTH, Halla y cuTyalMju 
ja TIOHOBO Caryieyja elllaBarha TOKOM pa3Boja IMBHIM3allMje MU Wa 
IPpOMMCJIH M O TOMe KOJIMKO Cy IpHposHe KaTacTode 4 TmomlacTH, 
HOMYT Pa3OpHUX 3CMIBOTPECA, epylluja BysIKaHa, MoriaBa', *KeCTOKUX 
cya, miaqn’, ellujeMuja CMPpTOHOCHHX 3apa3HUXx Gonectu, yTuuase 
Ha TOK HcTopuyje. 3apa3He OosecTH OHeIIe Cy BULMIe *KMBOTA Hero CBU 
paToBu y uctopuyju 3ajeqHo.’ bes maua cexyhu, 6e3 Kona bodyhu, 
KaKO je TO 3amucao JlomMeHTHjaH. 


Ox camor HacTaHka, JbyJICKy BpCTy pate cBekouIMKe Heyahe. 
CrTapo3aBeTHO IIpeyjame o Mojcujy To cIMKOBHTO TpukKa3yje. 
Tapgormapoct (bapaona Koju Huje ForywitTao Mojcnjy u Jeppejuma ya 


' Y Crapom 3asety, kaya Jakop ammlaBa cBor HajcTapujer cuHa PyBuma HacsleyqcTBa roBOopu My 
qa je 6ecan xo 6yjuya (Iloctrame, 49:4). 

2 TloMeHuMo camo jeyjaH JeTasb 13 Crapor 3aBetTa. Dapaon je ycHHO cesaM Jemux Hu ceyqaM pyxKHUX 
Kpasa, a Jocud My je pacryMayno CaH KOjH je 3allpaBo Mpeycka3ao0 CeyaM pOJHHX U, HaKOH Tora, CceqjaM 
rlaqqHux royquHa 3a Erunar (Ilocrare, 41:25-36). O miaqu ropopu u Tocrate, 43. 

3 


Philip Norrie, A History of Disease in Ancient Times, Palgrave Macmillan, London-Sydney, 
2016, ctp. 2. 
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Hatrycte Erumat, JoBes10 je 40 Tora a je bor cyKWeCHBHO KaxKbaBao 
Erumhane. ITpzo je myCTHO 3MHJe, OTOM je omoraHHo Hum u cBe pube 
cy ce yryllMsie y KpBaBoj BOM, 3aTHM je ycuIequsIa Haje3ya %KaOa a 
ux Ernnhann epmaxy ua 2omuse u 3azadu ce 3emsa. Iocse Tora, 
Hanaoowe Komapyu u Ha /oyde U Ha cCmoky. YcrieyMa je elm yjemuja 
je3HBe OoseCcTH Koja je Hallasia HW Jbyle HW CTOKY U OTBapasia HM pane 
nyne enoja. [pay u orats, w3a3MBajyhu MomiaBe U BaTpeHy CTHXHIy, 
YHUIWTHIIM Cy cBy JICTHHY, MomlaButTo aH u jevam. Uctounn Betap 
JOHeO je Haje3fy cKakapatla.* Ha xpajy, Ooxju Gec moOu0 je cBe 
mpBopohene cuHospe Erumhana u MilaytyHuay, HUXOBHX %KHBOTHEA. 
Kaya cy Erunhann, npezBohenu dbapaonom kpenysiu Ha Mojcuja, on 
je pa3aBojno Lppexo mMope u omoryhno Jespejuma ja mpohy. 3atum 
je CacTaBvo Mope HM LyHaMH je lporyTao Hempujatesba.° 


Tlomactu vu KaTaksI¥3Me KOje OJ, HCKOHa MIpate JbyICKy BPCTy 
ocTaBuule Cy yYOOK Tpar y KOJIEKTHBHOM Cehary YOBeuYaHCTBAa, MHOTO 
lipe mojaBe mucma. JeqHO Of rOTOBO YHUBep3aJIHHX MecTa y MUTOBUMa 
HW pesMrMjaMa CBeTa je MOBECT O BeJIMKOM ToTorly. OBaj Zorahaj 3a Koju 
ce Bepyje Ja ce 30H0 Kpajem nocuesHer JexeHor 700a u3Mehy 5600. 
rogue mpe H.e. 4 4800. roguue npe H.e.°, HaKo Huje Ono OuOmHjcKHXx 
pa3Mepa, octao je 3anamheu: World Flood myths, some of them very 
similar to the Biblical one, have been recorded by the Sumerians, 
Assyrians, Babylonians, Chaldeans, Zoroastrians, Hebrews, Per- 
sians, Egyptians, Greeks, Romans, Celts, Hindus, Maya, Zapotecs, 
and Incas. Likewise on every continent there are peoples who have 
preserved world Flood myths of some description in their folklore. 
These include, in Europe the Scandinavians, Welsh, Lithuanians and 
Germans; in Africa the Yoruba, Ekoi and Efik-Ibibio of Nigeria, the 
Mandingo of the Ivory Coast, and so-called Pygmies; in north Amer- 
ica several Eskimo tribes of Alaska and British Columbia, also the 
Yakima, Algonquin, Navajo, Mandans, Cherokee, Choctaw, Hopi and 
numerous other ‘Indian’ tribes; in South America the Arawak and 
Arekuna of Guyana, the Muysca of Colombia, the Yanomamo and 
Yaruro of southern Venezuela, the Yamana of Tierra del Fuego; in the 
Far East India the Andaman islanders in the Bay of Bengal, the Loto 
of Southwestern China, the Chingpaw of Upper Burma, the Kelantan 


4 Tlogetxom 2020. rogue, Comannjy, Kenujy 1 Yranzy morogusa je Hajpeha Haje3ya cKakaBata 


y MocweqUXx CTO ToquHa. 
5 Vsna3ax, 7 — 14. 
® Tan Wilson, Before the Flood, St. Martin’s Press, New York, 2002, crp. 3; Butcon Beamku MoTor 


TlOBe3yje Ca Kpajem nocmegHwer Jleqenor 4o6a, [pHum MopeM H HecTaHKoM kysIType Yara XyjyK. 
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of the Malay Peninsula, the Batak of Sumatra, the Dyaks of Borneo, 
the Toraya of the Celebes; and ina Australia and the Pacific islands 
the Kabadi of New Guinea; the Gumaidj, Maung, and Gunwinggu 
aboriginals of Arnhem Land, the Andingari and Wiranggu of south 
Australia, the Maori of New Zeland and the peoples of Fiji, Samoa, 
the Cook Islands, Tahiti and Hawaii.’ 


Pemuruje cy 43 CBOr yruia Mieyasie Ha OBY IPUpoAHy KaTacTpody, 
MW YBeK Cy HacTojasie a MOTOM mpHkaxy Kao Ooxjy Ka3Hy 300r 
HCKBapeHOCTH JbyM HW 3aHeMUpaBatba Bepe, OOHKyjyhu MUT lIpema 
CBOjMM lWHWJbeBuMa. M3 ucTux pa3yora, y BehuHN HajBaxHVjHxX MHTOBA 
O MOTOMY MOCTOjH UcipaBHH, Ooroboja3HH, YecTHTH NoOjeqnHaLl, 
TIpaBeqHUK KOjM ciaiwaBa cBeT Hausia3ehu Ha OowKaAHCKy MHJIOCT U 
KOJH JbyICKy BPCTY, aJIM HW OWJbKe VW KUBOTHEE CrialiaBa Of CBeOMILTer 
YHUUITeHa. Y BaBHJIIOHCKOM Elly 0 Turametry To je YTHarMIuTHM®, 
y Crapom 3apety — Hoje’, y crapoj Tpuxoj — Jleykanuoun. OnHOc 
mpeMa MollacTuMa y 1peBHMM pesMrHjama je aMOuBalenTan. Ca 
jeqHe cTpaHe, CMpTHHH He Mory oby3qaTH OoxKjH rHeB, 3a KOjH Cy 
CaMH KpHBH, jep Cy OACTYMMIM Of Bepe MU HCIIpaBHOr, MoO*KeJbHOr 
HauHHa X%KMBOTA, Ofajyyhu ce OesBepjy, rpexy, MOpOluMa KM py%kHHM 
HaBMKaMa KOje peMeTe KOxe3Hjy 3ajeqHuue, UpeTBapajyhu je y 
aHapxXH4HO J{pylTBO 6e3 NOWITOBaba YCTaJbeHHX HOPMH, CaMMM THM 
pyuiehu Baxehu nopezak, JoBoyehu Ao Tora ya bor 3axKasIM WTO je 
yormuire CTBapao Jbye (cosmic regret)'®. Ca pyre cTpaHe, 4ecTHTH 
NOjCMHUH, OAHU BepH HM YCHOCTaBJbeHOM peyly y ApyuiTBy, OuBajy 
nowTeheHu M 3aXxBaJbyjyhu HuMa JbyICKa BpCTa TOOnja HOBy WaHCy. 
Y Crapom 3apetTy, nope Besukor motoma, omMcaHo je U cTpayawe 
Conome u Tomope. JIor je, *xptTByjyhu cBoje Khepu, cnacao auhese, 
IIpepyleHe y IyTHHKe, OJ] pasylapeHe CBeTHHe y CoJOMH. 3ay3Bpat, 
OHH Cy MOWITeeIM YacToOJbyOuBor u MpaBezHor Jlora u HeroBe Khepu, 
OTUpaBHBLUH ra Ha Opo u3Hay rpayja WU TeK MOTOM nycmu Tocnoo Ha 


id 


Ucto, cp. 4. 
8 Kesura XI. 


°  Tlocratse, 6-8; Kyp’ax taxole npey3uma MutT Oo HoTory, c THM wITO je Hoje y MycauMaHcKoj 


Tpaguunju Hyx. Buute o tome — Maricel S. Ibita, ,, The Great Flood in Genesis 6-9: An Ecological Reading 
of the J and P Traditions“, Biblical Theology Bulletin, vol. 50, no. 2/2020, crp. 68-76; Shubert Spero, 
»The Biblical Stories of Creation, Garden of Eden and the Flood: History or Metaphor?“, Tradition, 
vol. 33 no. 2/1999, crp. 5-18; Jack P. Lewis, ,,Noah and the Flood: In Jewish, Christian, and Muslim 
Tradition“, The Biblical Archeologist, vol. 47 no. 4/1984, crp. 224-239. 

'0 Maricel S. Ibita, ,, The Great Flood in Genesis 6-9: An Ecological Reading of the J and P Tradi- 
tions‘, HaB. Jes10, cTp. 70. 
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Codom u ua Tomop Kuuly 00 cymnopa u O2?ea... U3ampa one 2epado6e 
u C6y ONY paeHuyy U Cee wy0e y 2pado6uMa U CaB pod 3emse.'' 


Baxkua lopyka koja IpoucTuye v3 OnMca HaBeyeHUX ToMlacTu 
je Ha cy 3ampaBo JbyqM TH KOjM WIM yHUUITaBajy WIM ciallaBajy 
3emsby, a bor je 3alpaBo KaTasM3aTop, cyqWja UW Wesat, HyKHa 
HOcueqMMa IbyACKOr [eaba, WOHallarba HU MocTymarma.'? Ca zpyre 
cTpaHe, KaTakJIM3Me MH Womactu Crapor cBeTa TyMa4eHe Cy THeEBOM 
OoroBa H OCHM IIPHHOL era *KpTaBa HM MOJIMTBH, Hje Ce TOTOBO HUTA 
lIpexy3uMasio la ce lipexyipeyqu HeyMUTHO WIM a ce pallMonaHuye 
pellaBajy 1poOsemu u yOuaxe TejcTBa U MocmeqNLe. 


2. BOJIECTH UW EMMMAEMVJE CTAPOT CBETA 


Vi3010BaHe cpesMHe Ouse cy, yriaBHOM, MowTeheHe 3apa3Hux 
domectu. Mehytum, kaya cy TOKOM OpoH3aHor WoOa y4ectasie 
MurpallHje, paTOBU, KOHTaKTH u3Mehy Hapoya, Behu mpoMeT poda u 
CTOKe, OoulecTH Cy Ce pallMpusie Ay unTaBor bruckor Uctoxa koju 
ce mpoctupao of, Megutepaua, npexo Erunra u IInoqHor mouryMecena 
mo Meconotramyyje. 


Hajsehu mpoOsem Be3aH 3a UCTOpHjy 3apa3Hux OosecTu u 
emmyjemuja Crapor cBeta je yayjJbuBU HeOcTaTak MMCaHux H3Bopa. 
To, HapaBHo, He 3Ha4du Ja MoWacTH HHje Ou0, Beh Wa u3 pa3sHux 
pa3ora Hucy octasie 3a0esexeHe. IIpe cpera, Beh je yka3aHo a ce 
y CBUM 3aje{HulamMa UW WpxKaBama Crapor cBeTa cBaka KaTacTpodba 
IIpHMMcHBasia OoOroBuMa HM HUXOBO] hyWH, 3a KOJy Cy, yYIaBHOM, Camu 
JbYIU OUI OFTOBOPHH, asi je TO 3HAYHIIO Ja Kayla IpupoyHe Herloroje 
H 31a Moroye oppeheny cpequHy, OHa MOx*Ke CaMO Ja TPM MocuevANLe, 
auIH He H la yTu4e Ha Hx. Iloppx Tora, 3B3aHH4HH XPOHHYApH MIpBUX 
Bylagapa buucxor Uctoxa, yKubyuyjyhu Meconoramujy u Erumar, 
OeexKMIN Cy CAMO TO3HTHBHE MOABUTe CBOJHX Blasapa BemM4ajyhu 
HbHXOBO BOJHO yMehe y3qMmKyhu ux Ha HHBO OoroBa. CaMuM THM, 
cBe LITO OH OLyAapaso Of TakBe cuIMKe OecMpTHHX, Oe3rpeliHux Hu 
cBeMOhHHXx Bulayapa Huje Ous0 OenexeHo. UirycrparuBaH mpumMep 
lipeyctTaBJbajy XCTHTCKH HM erulaTcKH CavyBaHH 3alIHcu O OMIM KOT 
Kayeuia, re u jeqHu UM Apyrn BesMuajy CBOje MOGeye, Mako je OuTKa, 

" Tlocrame, 19: 24-25. 


2 Kathryn Yusoff, ,,Anthropogenesis: Origins and Endings in the Anthropocene“, Theory, Culture 
& Society, vol. 33 no. 2/2016, crp. 3-28: In the Anthropocene age, the challenge is for humans to be 


either world-maker or destroyer. 
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y CyITHHH, OKOHYAaHA Oe3 TOOeHUKA, MOJMTHYKOM Myypouthy o6a 
Bylayjapa. 


Benuxy nomoh ucTopuuapuMa M apxeor03HMa UpyxKua je 
NOCHEMbUX LeWeHHja laleonaTouorHya, 3aXxBasbyjyhe Kojo] ce MHOrO 
BHINe Ca3Haso O MoryhuM elMyqeMujama Koje cy HorogMsie Crapu cer. 
Y cBojoj ku3H A History of Disease in Ancient Times, Nori (Norrie) 
qaje upuka3 Moryhux emuyemuja u OosecTH Koje cy OOeexHIIe Crapu 
BeK HM yTHIasle Ha MHOre HCTOPHjCKe TOKOBE. 


J{pepuu Erunar umao je BeoMa pa3BijeHy MeJ{MIMHy, 0 YeMy 
cBeyoue HW CayyBaHu Manupycu “3 oBe oOactu. Mehytum, ympKoc 
3aBH HOM 3Halby Hi {MjarHOcTHuM, OpojHuM IIpHposHUM JIeKOBHMa H 
MeJICEMHMAa, OHH MaJIO Tora roBope 0 3apa3HUM OoulecTuMa. 


Buwie moyataka MasleomaTouornuju ano je WpoywaBare 
caudyBaHux MyMuja.'* 


Uctpaxyjyhu BilajaBMHy Amenxotena III, (papaona Ocamuaecte 
yuHactTuje, Koja je Tpajama 38 roguna, Hopu je youno HellTo 
HeoOu4Ho. Hane, on je Ou0 Bps0 MocBeheH JOKYMeHTOBarby CBera 
ITO je OOeexXHIO HeroBy BuaaBMHy, O YeMy cBeOU MpeKo 200 
cTema mocBeheHux HeroBuM JocTHrHyhuma of Cupuje qo Hybyje, 
ykubyuyjyhu cy30ujate nobyHe y Kyuty. Melhytum, 0 ocam roquHa 
IHCTOBE BlayaBuHe, of 12. Wo 20. royquHe BillaylawHa, HeMa HUKaKBUX 
cauyBaHux Toyataka. Hopu yka3yje Ha MoryhuHoctT Ja je TO Mepvoy 
Kayla je eliMjemuyja Kyre xapasia Eruntom. Kao qoKka3e y IpHJI0r OBO} 
TBPJHbH OH HaBOJIH Ja je Oalll y TOM HHTepBally 10jadaHo OOOxKaBalbe 
Oorume CekxMeT, Oorumbe pata MU MoulacTu (a TOKOM MOMeHYTOr 
TlepHoya Huje OUIO paTHux cykKoOa), H OpojHH ca4yBaHu KHMOBU 
ose Oornbe cBezoue 0 ToMe. JeqHO ca4yBaHo mMcMo 43 AmapHe 
(EAI) tomutse emmyemnyy. bpojxe, HeOOM4HO MacoBHe rpoOuute 
M3 Tor NepHoyla Hky y Mpusor oBoj Te3H. Iloppx Tora, y TOM mepHory 
mojayane cy Murpalluje CTaHOBHUMITBa M3 yYrpoxKeHor Mo”pyyja. 
IloceOxuy 3aHMMJBUMBOCT TIpescTaBsba UMHeCHULA Ja je HAKOH OBOT 
Tlepvoyla 3a0eu1e2%KeH HarIM MopacT 3aKJby4YeHuX Opakosa.'* [lopehera 
pagu, BasJba IIOMeHYTH Ja je TOKOM er jeMuje KopoHa Bupyca y Cponju 
3a0eexKeH peKOpAHU Opoj HoBopohene jee. Bemuka 3aBMCHOCT 

‘3 Roger J. Forshaw, ,,Dental Health and Disease in Ancient Egypt‘, British Dental Journal, vol. 


206 no. 8/2009, crp. 421; Bume 0 Tome — John F. Nunn and Eddie Tapp, ,, Tropical Diseases in Ancient 
Egypt‘, Transactions of the Royal Society of Tropical Medecine and Hygiene, 94/2000, crp. 147-153. 


‘4 Philip Norrie, A History of Disease in Ancient Times, Hap. Heno, crp. 20-34. 
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Erumhana ox Husa 4 Heropor Wy1aBJbemha WOBesa je WojaBe 4ecTuXx 
enmmyemuja Masapuije.'* 


Bemnka emmyemuja u30nsa je y XeTHTCKOM WapceTBy 1322. 
roqHHe lmpe HOBe epe, a Kpaj OBOr LapcTBa yOp3asia je HU BeIMKa cyla 
oxo 1200. roquHe mpe H.e.'° CaryBaHe Momutse 3a Bpeme kyre (The 
Plague Prayers) caeqoue 0 Tome.'” 


Meconortamujy, Takohe, momacTu u 3apa3e HUCy MAMOMTIa3uIIe. 
Y emuyiory cBor 3aKoHuKa, Lap XamypaOu mipetu Oyzyhum wapeBuma, 
CBOJHM HacsJIeqHHWHMa, KOjM ce He OyAy IpHApxKaBasM HeroBux 
lIpomuca, rHeBOM BaBHJIOHCKHX OoroBa, HM u3Mehy ocTasIMx KICTBH 
3anucano je: Hexa my 602 Adaod, 2zocnodap niodvHocmu u b1azocmatha 
OHA) KOjU HAO3UPe KAHAIE 3A HABOOHABAMLE HEOA U 3EM/bE, OHA) KOjU 
Mu nomanxce, ycKpamu ceaky Kopucm Koju Hoce HebecKe KUWe U 
nponehna nilasberba, U HeKa 3ampe thezo6y 3eM/by CywWomM, OedoM, 
(HemawmuHom) u enahy; HeKa ce te206a becHa puKa npojama 
2padom, u HeKa npemeopu thEezo6y 3eM/oy y Hanyuumene zomuse O1ama 
paszopene nonjaeom. (L 64-80) Hexa 6bo2urea Hunxapak, khep 
60e2a Anya, Koja ce 3ay3uma 3a mene y Exyp xpamy, Heycaxje uupe6e 
u seyme pane OMEOpU Ha hez06UM YOOBUMA, OEMOHCKy Ky2y KOjoj 
Melema Hema, Oa joj HujedaH panap He 3Ha NopeK1o, Humu je Mootce 
3ayelumu b1azomeopHUuM 3a6ojuMa, HuMU Ce Kao yjed CMpmu Mooce 
omp2HYMU OO Heed, U HeKa HAPUYE HAO CBOjOM U32VO/bEHOM CHAZOM U 
MyotceeHocmu cée Oo ceoje cupmu. Kpaj Opox3aHor 00a OOesexKHIIe 
cy OpojHe KaTacTpode koje cy cHauie baucku Uctox, epyniuje 
BYIKaHa, 3CMJbOTpecn, H3HeHaHe MacoBHe MUTpalluje, cya, may 
u Oonectu.'® 


Jeppeju cy, Homasmnu y W3a0pany 3emMby, 3axBasbyjyhu 
elMeMvjH Kyre, Nopa3susM Ousucrejle, alu cy YecTO HM Camu OnIM 
Ha ylapy 3apa3Hux Oonectu.' Tako, Kura JlesutcKa Crapor 3aBeta 
cajipxKH 3aKoH 3a ryOy u 3aKoH unutherma of ry6e. 


'S_ Bob Brier, ,,. Infectious Diseases in Ancient Egypt‘, Infectious Disease Clinics of North America, 


18/2004, erp. 17-27. 

'6 Philip Norrie, A History of Disease in Ancient Times, Hap. Weno, crp. 41-50. 

'7 VWcto, ctp. 51-56. 

'8 Vcto, crp. 61-96. 

'° Joseph Zias, ,,Death and Disease in Ancient Israel‘‘, The Biblical Archaeologist, vol.54 no.3/1991, 
146-159; Philip B. Adamson, ,,Human Diseases and Deaths in the Ancient Near East“, Die Welt des 
Orients, Bd. 13/1982, crp. 5-14. 
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Heno3Hata 3apasHa OoecT je ciupeyua Kaptaruny ja 
OcBOjH Cunmnyjy H jOW O30HJbHHje yrpo3u Pum. Ca pyre crpane, 
XanubasoBa BOJCKa WOHesIa je ca COOOM MaJlapyjy Koja je yOp3ama 
llopa3 PHMcKe BOjcKe Ko, Tpa3uMmeucxor je3epa u Koy Kane.”” Hu 
PuMcko lapcTBo Huje Ono MonwiTeheHo 3apa3a, aliM je HajTexKa 
cBakKako Ouuia ert jeMuja OyOoHCcKe kyre y BpeMe apa JycrHHnjana.”! 


3. ATMHCKA KYTA 


HajOoJbe TOKyYMeHTOBaHa, a TIO Mocwequama - HajTexa 
enluyeMuja Koja je 3ayjecuia anTHUKy I puxy Oma je BesIMKa Kyra y 
ATHHH Koja je 4akK y Ba HaBpaTa JeCeTKOBaJIa CTAHOBHUIUTBO ATHKe: 
mpBo 430. — 429., a norom u 427. rogue pe H.e. Te roquue cy 3a 
ATuHy Ouse MOceOHO TellKe, jep ce MapasieHO ca KyroM Oopuiia 
vw ca CnapToM HW HeHHM CaBe3HHIHMa y JyroM HM UcIpisbyjyhem 
IlemonoHeckom paty. buTHo je HalloMeHyTH Ja ce y pally mojam 
Kyre KOpHCTH y OMIUTeM CMHCIIY, KAO BUCOKO 3apa3Ha OoseCcT KOJa ce 
0p30 H arpecHBHO IIpeHocniuia Ca YOBeKa Ha 4OBeKa, IIpepactajyhu y 
enmyemuyy. M janac moctoje paciipaBe y HayllH OKO Ipupoye OomecTu 
Koja Je 3ag/ecua ATHHY, a Teopuje oOyxBaTajy Mayle Ooruibe, MopOutie, 
Tudyc, 6yOoHcky Kyry HU MHOre Apyre.” Mako je TykuquqoB onc 
CHMIITOMA OO H3Y3eTHO JeTasbaH HM CTpy4aH 3a HeTOBO BpeMe, HIaK 
je HeqoBosbaH Ja OM CaBpeMeHa HaykKa Moria ca curypHouthy ya 
ugentuduxyje Oomect. Hexu of ynotpeOsbeHux rpukux TepMuHa U 
omuca H3a3MBajy HeAOyMuLe Koy mpeBohera, jep cy y mopehermy ca 
MOJICPHOM MeJMI[MHCKOM TeEPMHHOJOFHjOM IpeBHe OMLITH, a KOZ 
HeKHX CMMITOMA HeOCTajy KIbY4YHH JeTaJbu KOjH On MOMOTIIM Ja ce 
OoueCT Mpero3Ha, MOMyT, Ha IpuMep, IpelH3HHjer omca OcuMa Koj 
Ce M0jaBJbHBao Ha KOK 3apaxKeHUx.*? Y cBaKOM CJlydajy, HECIIOPHO 
Ce pausI0 O eIMeMUjH OrPOMHUX pa3Mepa Koja je OCTaBHJIa TpajHe 
mocuequye Ha ATHHY. 


20 Philip Norrie, A History of Disease in Ancient Times, Has. nemo, crp.103-6; Philip B. Adamson, 
»,Human Diseases and Deaths in the Ancient Near East‘, Hap. yjes10, crp. 5-14. 


*|_ Bue o Oomecruma y Pumy — Walter Schiedel, ,,.Disease and death in ancient city of Rome“, 
Princeton/Stanford Working Papers in Classics, April 2009. 


2 Michael A. Soupios, ,,Impact of the plague in Ancient Greece“, Infectious Disease Clinics of 
North America, 18/2004, crp. 47; James Longrigg, ,,The Great Plague of Athens“, History of Science, 
18/1980, crp. 209-225. 


23. Michael A. Soupios, ,,Impact of the plague in Ancient Greece“, Has. qem0, cTp. 47. 
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3a aHalM3y peaklMje Toca Ha OBy pa3z0pHy 3apa3y OUTHO je 
OCBPHYTH Ce Ha Be crBapu. IIpBo, Ha cTelleH pa3BHJeHOCTH aHTHuKe 
rpuke MeyMIMHe HW TpuKO MOMMarbe 3apa3HHXx OosecTH, 3a WTA je 
KJby4aH ,, XHMOKpaTCKH KOpriyc“ — CKyI MeHUMHCKHX TCKCTOBA KOJH 
cy HacTaJIM Toy, yTHMajem y4erha XUMOKpata HU HerOBe MeHIUMHCKe 
mkose. pyro, Ha TyKHAU0B Oc ToKa elluyeMuje — HeH jeqHHU 
leTaybaH OIC y CTapOrpukuM TeKCTOBHMa KOjeM Ce lIpHyaje mocedaH 
3Ha4aj 3aTO WTO je TyKHAuA JIM4HO TOxKUBeO UH TIperxKHBEeO 3apa3y. 
He camo ITO je Kao OveBH all 3allHcao OHO YeMy je TOCcBezOUHO U 
ITO je Hckycno, Beh HeroBa pa3MUUJbarha V 3aKIbYYLH pedsleKTyjy 
ca3Halba MU Teopuje Taalimux JIeKapa. Kacnuju rpukn MMCIM KoOjH 
cy CIIOMMIbasIM aTHHCKy eluyemujy, nomytT JMogxopa ca Cunmsmyje 
(I B. mpe H.e.) u IIytrapxa (I - II B. H.e.), BpbemMeHcku cy ucyBuIe 
ylaJbeHH OJ] He Ja OM Ce HUXOBH 3allMCH CMaTpasIM BepOAOCTO|HHJHM 
on TykKuqu0BuX, lIpe cBera 3aTO WTO Cy y CBOjHM JeuIMMa MOKA 
HOUNIM TO 3akKby4aka Mo], yTHUAajeM MeMUMHCKHX Teopyja H Ca3Harba 
HUXOBOr 06a, a KOja CBAKAKO HUCy MOCTOJasia 3a BPeMe ATHHCKe Kyre 
y V B. mpe H.e.4 


3.1, Xunokpamcxa meouyuna 


JeqHa of Haj3Ha4ajHVyjux JIM4HOCTH y CPepH MeAMIMHe aHTHUKe 
Tpuke Ou0 je Xumoxpat ca Koca. O meroBoM 3Hayajy rOBOpH TO ja 
cy ra MHOIM caBpeMeHHLH, a MW KaCHHjM MHC CMaTpasin ,,olleM 
MeyjuuHHe. OcHoBao je 4yBeHy XuMoKpatcKy WKOy Ha Kocy 
3axBaJby] yhu 4njem pajly cy 1OCTaBJbeHH TeMeJbH Tajlallirbe MOJepHe 
MeMIHHE Koja je payuKasIHO Ipeceksa Be3e Ca TpasMUHOHAaTHuM 
peuIMrHjCKMM H MHCTHYHUM UMCIeJbUBarbeM HW HHCHCTHpasia a ce 
y3poOK cBake OoslecTH Hasla3H y Ippo, a He y HeKOj HaTIpUpoAHO} 
cvyu.”> Tame je MeqMuMHa Hoctasa 3aceOHa rpaHa HayKe, OJBOjMBIIN 
ce mipe cBera of, (uo030guyje. IIpeteya xumoKpaTcKoj] MeyMIMHU Ona 
je JoHcka mIkKoIa IpeycoKpaToBcKe Puo30uje wnju Puso3s0du cy 
yecTo OuM U JIeKapuH. OHH cy IpBu Moye Wa y UpHpowu Tpaxe 
y3poke OoulecTH WH YMHMOLMe KOJM cy yTHMaH Ha 34paBlbe JbyIH, 
alu cy UW Jasbe 3apxKaM oppehene MucTu4He esleMeHTe y CBOJHM 


4 Jennifer Clarke Kosak, ,,Polis nosousa: Greek ideas about the city and disease in the fifth cen- 
tury BC“, y 300puuky: Death and Disease in the Ancient City (ipupegusu: Valerie M. Hope, Eireann 
Marshal), Routledge, London — New York, 2000, crp. 46. 

*> Dorothy Porter, Health, Civilization and the State: A history of public health from ancient to 
modern times, Routledge, London — New York, 1999, crp. 14. 
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TeopHjama; Tek je XMMOKpaTckKa IKOsIa HAYMHWIIa peBOyUMOHAapHU 
3a0KpeT Ka O0jeKTHBHOM Hay4HOM lpuctyrty.”° 


Pay ope WIKOJIe KOju je caOpaH y ,,XuMOKpaTCKOM kopitycy“ 
TloceOHO je HHTepecaHTaH 3a H3y4aBakbe aTHHCKe eluyemMuje U 
peaki{uje Jjp2KaBe Ha Hy 300r Tora ITO je XuMOKpaT OHO CaBpeMeHHK 
Ilepuksa, HcTakKHyTOr aTHHCKOr cTpaTera UW TWiaBHor MowMTMYapa 
ATHHe y BpeMe kyre. Y KOjoj MepH H Ha Koj HadHH cy ce aTHHCKH 
JIpP?KaBHH BpX H JleKkapH MOTI H300PHUTH Ca eM eMHjOM 3aBHCHIIO Je 
UCKIbYYMBO OF TOra KOJIMKO OOpo cy MeyMUMHapH pa3yMesIM 3apa3y 
W HadHH Ha KOjH Ce Ona penocu. Ja WH je XuMOKpatckKa WKOJIa 3Hasa 
jla ce 3apa3a IIpeHOCH KOHTaKTOM H3Mehy 3apaxeHHx HW He3apaxKeHHx, 
jia je T1aBHU y3pOK OyKTatba elm eMuje y rycTo HaceJbeHo} ypOaHoj 
CpeMHU yipaBo HeyOcTaTak COUMjaHe TUCTaHe MW KapaHTHHCKUX 
Mepa, Kao H JIa je jeHOM IIpesiexKaHa OoslecT nojequHy o6e30ehuBana 
MMYHUTeT? 


Y cBHM XMMOKpaTCKMM JlesIMMa JOMMHUpa jesaH MCTH CTAB: 
Ha 3{paBJbe YTHYY 2KMBOTHA CpeJMHa, KIMMa UW JbyCKO MOHaltlakbe. 
Opie cy 431B0jeHa HajBaxKHja ella Koja ce POKycupajy Ha H30njarwe 
MW WiMperbe 3apa3a. Y ciucy O epcmama eaz0yxa, 6ode uU mecma, 
JleTasbHO ce HaOpaja IITa cBe JIeKap Tpe6a ja y3Me y 0O3up Ipe Hero 
WITO MO4He Hekora Ja eu: yTHMaj TOMMUIHUX WOOa Ha 3{paBJbe 
JbyIM, pa3M4uT edbeKaT TOMIMX MU XJIaHUX BeTPOBa, KBaJIMTeT U 
OcoOnHe Bose Koja Ce IHje H KOPHCTH Y KOHKPeTHOM MeCTY, MOOK] 
rpajla y OHOCy Ha BeTpoBe H KpeTalbe CyHIa, KBaJIMTeT Tia, HABHKe 
HW WOHallawbe MojeqMHalla (Ja JIM MW KOJIMKO THjy, KaKO Ce xpaue, Ja JIM 
cy (pH3H4KU aKTHBHH UTZ. ).*’ Tpapusa ce pasiuka u3Melyy eHeMCKHXx 
(yoOuuajeHHx JIOKaJIHX) H eM JeMUjCKUXx (HeyoOu4ajeHux Harinx) 
OouecTH, a WOOap eKap je Ha OCHOBY CBHX CIIOMeHYTHX 4YMHUTalla 
Morao Ja TpexBUAM Koja he emmyemuja a 3axBaTu o”pelheHo MecTo 


26 


Ucro, ctp. 13. 
°7 Tloy HeroBuM yTHUajeM, asIH W aTHHCKMX MeAMUMHCKHX criuca, je HacTao H cite Osde notre 
(onucuéarbe) o paziuuumum bonecmuma Unq@eKMUBHUX O2HUYA, O BEIUKUM U MaUM bo2UrbaMa U OpyeumM 
6donecmuma enudemujKoe Kapakmepa kao eo XusandapcKoe MeduYUHCKO2 KOOeKCA Y KOMe je, H3Mehy 
octanor, 3amucaHo: Jo nojaee sapa3zuux 6onecmu Oonazu ycred 3ampoedtba eazdyxa 3602 nDucycmea 
mpylencHo2 3a0axa Koju Hacmaje pacnaddtsem leweea u ucnapaeateem ycmajanux eoda. Ha ruxo6o 
nojaésbueare makohe ymuye u Oyedrhe cneyujalHux Bempoéed, KUULOBUMO Bpeme U Opyee NDUpOOHE 
nojaee. E23anmen Ha KooIcu Hacmaje ycned moeda umo je Kp6 3amposana U u3zbUja Kpo3 Nope Ha KOIICU. 
Oco6e koje ce nono mpowe Aakue obo01e 00 unq@exmusenux Ob6oerea. H eenuke epyhune ymuuy ua 
HUXOGO jAB/bATbe, jep d0BOde OO CmemrbuU y Oucarey. — XunanoapcKu Meduyuncku Kodekc H.517, Hapoqua 
OnuOunotexa Cpouje, beorpag 1980, XXII. 
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eTH, a Koja 3uMu.”* 3arum, y Enudemujama I u III neTasbHo ce onucyje 
ellMjlemuja Koja je 3aXxBaTHJIa OcTpBo Tacoc.”’ Oner je mpuMeTHO 
ja WHcall BeIMKH Jeo MaxkHe OOpaha Ha rogue W00a, KIMMY, 
TlalaBHHe, BIaxKHOCT Ba3yxa U [pyre esIeMeHTe 2%KMBOTHE CpeqHHe. 
Hu y jeqHoM jlesy ce He CIIOMMEbe KOHTAKTHH IIpeHoc 3apa3e, Tj. a 
ce 3apa3a IIpeHOCHJIa TaKO WTO Ou 30paBH JbyAH OusM y HellocpeqHO} 
OuM3HHU OoecHHx. He clloMurbe ce 0OaBe3HO CTaBJbatbe OOOIIeIIMX Y 
KapaHTHH, He CIOMHEbe Ce HH CTHIalbe MMYHUTeTAa HaKOH IIpesexKaHe 
Oonectn. UHHH ce, Wake, Wa Huje MOcTOJaya jacHa CBeECT O TOMe 
KaKO ellMjleMuje 3alIpaBo (yHKUMOHMIy, MOTOTOBO Kajla ce y 
TeKcTy Hane Ha mogatak Ja je ,,jIeKap Morao Ja IpeyqBUAM Tos1a3zaK 
ompehene enmyemuje y ofpeheno roqumtme 206a“.°° Y3pok 3apa3a ce 
Be3HBa0 HCKJbYYHBO 3a IIpupory U oKoMHy. MHTepecaHTHo je a cy 
XHMOKpaTCKH MHC MOCBeTHIIM U3Y3CTHO MHOTO Take H3y4aBarby 
yTullaja 2%KHBOTHE CpeyMHe MU OKpy2Kerba Ha 3/paBJbe 4OBeKAa, aI 
HuKajja HCY pa3MOTpWIH KOjy yory y OOoJbeBaby HU WMpery 3apaze 
Ma rycTo HaceJbeHa ypOaHa cpeyuHa. 


Jom jeqHa MHTepecaHTHa CTBap je a Cy XHMOKpaTcKH JIeKapu 
CaCBUM 3aHeMapHJIM MOCTaBJbakbe JWjarHo3e; y TeEKCTOBHMa PeTKO 
MOCTOJM MOKylilaj a ce aAKTHBHE OosecTU Mpeno3sHajy H UMeHy}y. 
Ilucuu cy ce 3aJ{0BOJbHJIM OMMCHBaHbeM CHMIITOMa H HalipeyqoOBarba 
OosIeCTH, KAO H MeTOMa JIederba KOje je JIeKap Morao ja mpezy3me. 
Jpyrum peuuma, y doxycy ekapa Huje Ousa AWujarHocTuka, Beh 
mporHoctuka. JloBosbaH 1o0Ka3 je ypaBo HM YMHBeHULA Ja je Westa jeqHa 
KibuTa TocBeheHa HCKJby4UBO MporHocTuuH, a y Beh cClOMeHYTHM 
nenumMa Enudemuje J u [1 moctoju 4utaBa JIMCTa OF IIpeKo YeTpeceT 
ciIy4ajeBa Ife je JeTaJbHo mpaheno u 3allMCMBaHO Kako Cy CHMIITOMH 
onpehene OosecTu Koy NaljujeHata HalipeyqOBasiu M3 Jana y aH. 


Cpe oBo yrtyhyje Ha 3akKJbyyak Jja Cy aTHHCKH JIekapu Ons 
IIOTIHYHO HeCIIpeMHH 3a erMAeMMJy Koja Ux je YekasIa, Kao LITO Ou 
OWJIM HeECIIpeMHH UH JIeKapu y APyruM rpukuM rpaoBuna Ja je Kyra 
w30us1a y HuMa. Tpe6a, nmak, 3a{pxKaTu ompehene pe3zepBe u3 cyreyeher 
pa3lora: H3BecHO je a je Tykuaquy Ono Beoma OOpa30BaH H Ja je, 
CaMHM THM, O40 ZOOpo yio3HaT ca payoM HU ewMMa XumoKpaTcKe 
WIKosIe, jep je y HeroBoOM CTHIY WHCakba Mpeno3sHaTIbUuB yTHIAj 
XMMOKpaTcKHx Jiekapa. Haqnu Ha Koji Je OMMCHBaO CHMIITOMe OoslecTH 

28 Hp. Aer. 1-2. 
2° Hp. Epid. 1-3. 
30 Hp. Aer. 2. 
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HW HUXOBY IIporpechjy HAeHTH4AH je je3HKy KOjH Ce MoxKe TpoHahu y 
Tope CIOMeHYTHM MeMIMHCKUM TeKCTOBUMA. TyKH HI je y HEKOJIMKO 
HaBpaTa IIpHJIMKOM OIMMCHBarba ATHHCKe Kyre CIIOMeHYO fa Je perycta 
HaCeJbeHOCT MOMCa aBHU y3POUHHK arpecuBHOr IWMpetba 3apa3e,*! 
Wa cy Ce JbyAM HajBullle 3apaxKaBaM 300r HeXHrHjeHCKHX ycJIOBa 
2KMBOTA HM OIaxKeHba Y KOHTAKT ca OOOJIeHMa,” Ja cy JleKapu Modes 
ya u30eraBajy OOosese Kaya Cy CXBaTHJIM Ja WM HHjeaH TpeTMaH HU 
jleK HMje Tomarao, a a cy caMu OnsIM y OMacHOCTH 300r KOHTaKTa 
ca OomecHuMa,** Kao HM 1a OHM KOjH cy ycriemM Wa mpexuBe Oosect 
Bulle Hucy Ou y OnacHocTH of He.** OBO Moxke BOAHTH Ka Ba 
pa3muuta 3akKspyuka. Jeyan je qa je Tykuauy Ono 4oBeK u3y3eTHe 
Mohn 3allaxKarba Koja My je 3aje{HO Ca JIMMHUM HCKYCTBOM Ca Oomemhy 
MW Ipoy4¥eHuM MeMUMHCKMM TeKCTOBHMa OMOryhusia WameKo Beha 
ca3Haba OJ] OHHX KOJa Cy MMaJIM CaMH JIeKapu, HaKO OH JIM4HO Hje 
MMaO MeJ{HIMHCKO OOpa30Batbe. J[pyrvi 3aKJby4ak je ja ce y TO BpeMe 
umak poyuia onpehena ufeja y aTHHCKO] JIeKapcKOj 3ajeqHHIH Ja je 
OJIMCKH KOHTAKT HMao HeKy yJIory y WiMpermy 3apa3e, Koja, TOyule, 
Huje Ousia WpeToueHa y MHcaHO Jeo WIM MOK a HUje HMasIa y TOM 
MOMEHTY BeJIMKH Opoj mpuictammua, a TyKH MI je ca HOM OHO yro3HaT 
HW caryiacaH. 


Y cBakoM cJly4ajy, emuyemuja je ATHHy MU CBeT MeyMIMHe 
3aTekKIa HeclIpemMHe. Y MOMeHTy KaJla je Hallaia, CTBOpHJIH cy ce 
CaBpIIeHM YCIOBM 3a HeHO pasbyKTaBakbe: CBECT O OMaCHOCTH 
KOHTaKTa HM OMTHOCTH KapaHTHHa Huje Onsia pasBujeHa; rycTHHa 
HaCe@JbeHOCTH y MOJIMCy MIpeMaLlliia je HeToBe CMeLITajHe KarlaluTerte; 
XHIHJeCHCKM YCJIOBM Y BeJIMKOM Opojy MIpHBpeMeHO HalipaBJbeHux 
koH0a UW 3aKIOHa OMIM Cy BeEOMa JIOIMIM; CTHIIO je eTO, a Ca HUM 
MW Bpyhnue, clapuHa U 3aryUIJbUBOCT; ATHHCKO CTaHOBHULITBO ce 
HuKay| paHuje HUje CycpesI0 Ca OBOM 3apa30M HM THMe joj je Ous10 
WasleKo TosOx%KHUje.*° 


3! Thue. 2.52. 

2 Thue. 2.51-52. 

33 Thue. 2.47. 

4 Thuc. 2.51.6. 

3 William M. McNeil, Plagues and Peoples, Anchor Books, Hbyjopx, 1976, crp. 93-94. 
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3.2. Tykuquy uM Kyra 


HajpaxHuju W3BOp HHPopMaluja O WIMpery U TOKy Kyre je 
TykuguyoBo nemo Mcmopuja [lenononecxoe pama. Muoru ayTtopu 
cMaTpajy Za je 1oKa3a0 3a TO BpeMe H3y3eTHO CTHICKO yMehe,*° 
TOMe CBeJOUM HM YHHeHULa Ja Cy HeTOB MOC] OMMCHBalba Kyre 
lipey3euM MHOrM KacHHju mucun: JlyKpernje, Beprumuje, uonop 
ca Cuuumuje, Tpoxonuje.*’ 


Tykuquy onmucyje cneqehu Tox gorahaja. Kaxo je par ca Cnaptom 
Tloctao cBe u3BecHHyjn, Hlepukie je mpenauoxuO CTpaTernjy Koja je 
ofcTynama of yoOuyajenHor cTusia aTHHCKOr paToBarba:**® yMecTo ja 
ce ule y OTBOPeHH CyKoO Ca Mella qHjOM MW KOwUIIOM, ATHHaHH Ou ce 
3aTBOPHIM YHYyTap 3M 1MHa UM OpaHvii MX Of HasMpakba cllapTaHCKUXx 
KONHeHHX CHara, OK Ou aTHHCKa (pioTa ob6e30e Wa JOTOK HaMUpHUAa 
WM BplIMIa U3HeHAaHe Hallayle Ha HelIpujatTesbe Wyx OOame. To je 
nlospa3yMeBalio a CBM rpalhann Koji Cy %KMBeIIM H3BaH 3H{MHa Toca 
— a TaKBMXx je OMIO WOcTa — MoHecy ca COOOM CBY HMOBHHY KO]y 
cy uMamu u Ipehy y rpan. Tykuguy je moceOHo Hariacno ja, Wako 
cy IIpHxBaTHJIM MOMeHYyTYy CTpaTernjy, TO je OHO H3y3eTHO TexKaK 
3ayjaTak 3a ATHHaHe H Ja Cy TO O*KMBEIIM KAO CBOjCBPCHH ,,H3rOH~ 
3 COMCTBCHHX JJOMOBa Y KOJMMa Cy 2KMBeJIM reHepaliMjama i 4yBasI 
cBOje MopogzM4He KysToBe.*’ Ilomro y rpany Huje OusI0 HOBOJbHO Kyha 
y Koje OH Ce yceIHIO CBO HOBOMPH AOI CTAHOBHULTBO, rpahanu cy 
ce CMeLITasIM re Cy CTHIMIM: CBaKH I1pa3aH WIM HallyliTed Mpoctop 
Ovo je MonyaBaH, CBe Kye Ayx Jlyrux Geyema, Kao HM XpaMoBH 4 
CBeTHJIMIUTAa Xepoja, OCHM OHHX KOjMMa je IIpucTyn Ono 3a0paben, 
nonyt Akponosba u Eneycunnona. Kacuuje cy Jbyqu Ons Masio Oosbe 
pacnopehenu qyx J[yrux Oeyema u IIupeja, amu je ryxxBa y rpany 
Ova H JaJbe HEMOAHOMJEUMBAa; CTAHOBHULITBA, a TOCeOHO OMJIay{MHe 
Koja JO Tay, Huje OXKUBeIAa pat CIMYHUX pa3sMepa, KaTacTpody WIM 
yHUUlTewe, Hukay, Huje Ouro Butte.*”? YOp30 cy ce Aecuu UpBH 


*° Hnp. James Longrigg, ,,.Epidemic, Ideas and Classical Society“, y 360pHuxy: Epidemics and 
Ideas: Essays on the Historical Perception of Pestilence, (ipupequmu: Terence Ranger, Paul Slack), 
Cambridge University Press, KemOpun, 1992, crp. 30.; Donald A. Nielsen, ,,Pericles and the Plague: 
Civil Religion, Anomie, and Injustice in Thucydides“, Sociology of Religion, vol. 57 no.4/1996, crp. 
400-401, urg. 

37 James Longrigg, ,,Epidemic, Ideas and Classical Society“, Has. qem0, crp. 27. 

8 Bug. Vincent Azoulay, Pericles of Athens, Princeton University Press, Princeton — Oxford, 2014, 
ctp. 28-40. 

* Thue. 2.13 — 2.16. 


© Thuc. 2.8.1; 2.17.1-4. 
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cykKoOn ca Craptom, mame cy mppe aTuHcKe 2xprBe u Iepuxne je 
pKa CBO} YyBeHM TOBOP Ha TpaqMUMOHAHO) LpxkaBHO} CaxpaHHu 
xpaOpo normHysMx ATuHbaHa y KOjeM je MOKylao Ja WHrHe yx u 
MopaiI CBOjHM rpahanuna, moycehajyhnu ux Ha cBe pa3yiore 300F KOjHX 
je bHXOB TOJIMC BeJIM4aHCTBeH, a OHM W3BaHpeaH Hapos.*' Cpa oBa 
30nBarba JIecusia cy ce 431. r. pe H.e. 


Hapeyue roguue, Ha 3anapy, [lepuksopa ctpateruja Jaya je 
pe3yTate, jep cy arMHcKu pamuu Opodoeu ca Ilepuxom ua uery 
onycmowuunu Enudayp, Tpojzen, Xepmuou u mecmo IIpacuja y 
Jlaxonuju, a WOTOM cy ocBojumu Amdusoxujcku Aproc.” Y seto, 
CrapTaHiH cy Hallas MOHOBO, a ACTOBpeMeHO, Ca Harlay{uMa je OUIIA 
ukyra (/oimos). TyKuaquy CHOMMEE Ja je CIM4Ha en eMnja 3axBaTHIa 
HW pyra rpuka Mecta, a moceOHo JIemHoc. Mehytum, HuKakaB 3alIHc 
O TOMe Huje ca4yBaH, a WOceOHO HUTe HHje JOKYMeCHTOBaH OBaKaB 
CTeMeH CMPTHOCTH KakaB je 3ayjecno Atuny.* bostect je, 10 HeTOBOM 
MUILIJberby, NOTeKIIa jyKHO OF, Eruoruje uv Erna, ta je MOTOM IIpeKo 
Erunta u JIuOnje OpoxoBuma ctumia y [Inpej, oakse ce Mpommupusia 
cByla 110 rpayy. Pa3Busie cy ce pa3He Teopuje Mehy rpahaHuma u 
yleKapuMa 0 opeksly OoslecTH — HeKH Cy CMaTpayIM a cy CnapraHuu 
3aTPOBaJIM BOY, HEKH Cy MHCJIMJIM Ja je 3a OomecT KPUB OoxKjH rHeB.* 
Y HapeyHUX HeKOJIMKO cermMeHata* TyKuquy OnMcyje CHMITOMeE, TOK 
OoecTH, CHary elMeMuje H o4aj KojH je OOy3e0 Hapoy yHytTap rpaya: 
jlekapu cy MclipBa NOKyWaBasiM Ja Ha cCBakH Moryhu Had MOMOTHY 
oOosleMMa, aJIM Ce TO MOKa3aJIO TOTIYHO y3asIyJHHM HM caMH cy ce 
300r OMCKOr KOHTAaKTa Ca Mal{MjeHTHMa Mehy mpBuma pa300beBasI 
W yMupam. Kako HHUITa Huje 3aycTaBsbasio OosecT, HH MeMIHHAa, 
HH MOJIUTBE, JbyIH cy yOp30 Toctau OOecxpaOpeHH HU AHTIIM cy pyKe 
Ol CBUX BpeHOCTH, 3aKOHAa HU OOMYaja. boslecT Huje MMasIa MepHoy 
WHKyOallWje H CHIOBUTO je Hallaylaia U BepHHKe, HM HeEBepHUKe, UH 
Mylajle, H cTape, H OosecHe, Hu 34qpaBe. Kao Hajpehu pa3or WiMpema 
3apa3e Tykuquy je HaBeo TO mITO cy rpalhann oOuna3usM jeqHU 
yipyre ca HaMepoM Ja TOMOrHy CBOJMM 3apaxKeHHM IIpHjaTeJbuMa U 
powOunu, Te cy camu oOomeBasM H yMupamu. Ha Kpajy kayla cy ce 
JbYIM YIWVIalwMI OJ, KOHTaKTa MW HHUKO HUKOr Huje OOua3HO, JbyIM 

4 Thuc. 2.34 — 46. 


© Vipaw Jopgosuh, Cmapu I pyu, 3anoy 3a yyOenuke, BankaHonouKku uHcTuTyT CAHY, Beorpag, 
2011, 321. 

* Thuc. 2.47. 

“4 Thuc. 2.48. 


4% Thuc. 2.49 — 54, 
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cy yMupasm camu 0 Kyhama koje 6u octajane mycte. JequHu Koju 
cy MOMIM Ja mpyxe ToMoh wu Hery OoecHuMa cy Ons OHH rpahann 
KOjM Cy Mpesiexalu M MperxuBerH Oosect, jep cy MOcTalM OTMOpHH 
Ha wy. Kao jou jeqan pa3yior BesIMKe CMpTHOCTH y TlouMcy TyKuquy 
HaBOJH IIpeHaceJbeHOCT, BeHKe Bpyhune Hu JoWIe XHTHJeHCKe YCJIOBe 
y IIpHBpeMeHHM CMellTajuMa y KOjMMa cy OvIM HacesbeHn rpahanu 
ca cena. IIpu30pu ca yruta Ons Cy CTpaxOBHTH, JbyAM cy Mayan 
MPTBH Tye TO, On ce 3aecHJIM, a OHM KOjH cy jou OMIM y 2*KUBOTY 
BYKJIM Cy ce 110 yiHijaMa y MoTpa3H 3a H3BOpHMa Bose, jep UM je 
OoecT H3a3MBalla HeyTOJbUBy %*xel. Cpe yoOuyuajeHe LepemMoHuye 
caxpalbuBatba Onile cy HallyITeHe H JbYIM Cy CKJIabasiM Teja KaKO Cy 
CTHIVIM, Hajyemthe Tako WITO On Hx HacarasM Ha TOMUIIy HW 3allasMIM. 


Tykugauy je moceOuo ucrakao Ja je rpay yronyo y moTiyHy 
aHapxijy — JbyM Hucy 3HasM Ja sm he x%XHBH WOUeKaTH HOB JaH, 
a Kako cy Bue Ja je OoecT OfHOCHIAa cBe Oe3 OO3Hpa Ha cTaTyc 
MW Kapaktep, HH y 4YeMy BUIe HUCy Be CMMCaO HM TOTIYHO cy 
HallycTHIM yoOu4ajeHe ApyliTBeHe Hopme. IIpectasmu cy a cKpuBajy 
CBOje CTpacTH HU MOpOKe HU OTBOPeHO cy yKUBAIIN y OHOME Hera 
cy ce paHuje cTHAeIM, a KPHMMHaI je To4eO Aa WBeTa, jep HHKO 
Huje o4ekuBaO Ja he WoxuUBaTH Ja Oye KaxHeH. TpaqninonamHa 
pesuruja je moctasia 3aHeMapena U Oppelhex Opoj rpahana ce oKpenyo 
eKCTaTH4HO-OprijacTH4KUM KyJITOBUMa,*° a HeKH cy orpe3IM y 
aTeu3am. C yjpyre cTpaHe, MHOrM N0box%KHU ATHHaHH, BeEpHH TpyKoj 
peMrMju, WoueM Cy OTBOpeHO Ja ToBOpe Kako je Kyra Tocuequya 
OoxKjer rHeBa HM KaKO Cy MOcTOjasia peBHa MpopowaHcTBa Koja cy 
lpeyzBuhasa aTHHcKy Tponact. 


JequHa WoOpa BecT je Ouya To WTO cy CnaptaHun, Koje je 
lIpexBoaHo Kpasb Apxuyam I, yOp30 o6ycTaBusin Hallajle HW MOByKIIM 
ce u3 ATHKe, y cTpaxy ja ce HM caMu He 3apa3e. Kyra je, MehyTum, 
HacTaBusia ja ceje CMpT HW TipaTuia je ATHHaHe VM W3BaH 3H MHA, 
qeceTkyjyhu weny BojcKy Koja je moa XarHonom, IlepukioBuM 
KOCTpaTeroM, okylmasia Wa ornceyzHe Horugey. Tykuany HaBogH a 
je 3a YeTHpH JaHa of yKymHo 4000 BojHuka ympso 1050.*7 


Ouaj u Oe3Hahe Koju cy 3axBaTuIM Tpahane ycKopo cy ux 
okpenyM mpoTus Ilepukna. Kpupuiu cy ra 3a par Xf TeLIKe ycuIOBe 


‘6 Bug. James Longrigg, ,,Death and epidemic disease in classical Athens“, y 300pxHuxy: Death and 
Disease in the Ancient City (upupegqusm: Valerie M. Hope, Eireann Marshal), Routledge, London — New 
York, 2000, crp. 61. 

47 Thuc. 2.56 — 58. 
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KOJH cy Hx 3ayecnsn, u nopeyx Tepukiopux nokymaja a ux oxpaopu, 
CKMHYJIM cy ra ca Mo3uyuje cTpaTera W Ka3HWIM ra HOBYAHO. 
Mehytum, kayla cy yOp30 yBuyzemu a CrapTaHij HUCy CIIpeMHH ja 
oOycTaBe pat, IOHOBO cy ce oKpenysu [lepuksty 0 Kora cy ce TOHKO 
orpelliMiu uM u3a0pasu ra 3a cTpatera.** Mehytum, yOp30 ce u cam 
Ilepukse pa36omeo. Opako 0 ToMe roBopu IImytapx: Tada, KaKo ce 
yunu, cnonade nowacm [lepukaa He pazéeujajyhu ce na21o Humu 
IHECMOKO KAO KOO Opyeux He20 HEKUM Nod2aHuM nobolUje6atoem 
Koja ce npome3ailo Kpo3 MHOze OOpame mpowehu my nomajo mujeio 
u nomkonaeajyhu cuaey tezoea Oyxa. bap Teodpacm, uabayuewu 
y ceojoj Emuyu numare pasua ju ce 3Hauaj npema cyOOuHCKUM 
yoecuma u u3pohyje ju ce muumen mujelecHum namrama, u36jeuhyje 
0a je Ilepuxno y ceojoj bo1ecmu jedOHom cé6om npujamesy Koju 2a je 
Oowao noxodumu noka3ao amajiujy wmo cy my je acene objecule 
oKo 6pama xomehu mume pehu Oa mopa Oa je crbuMme jako owe 
kao u my 6yOanawmuny nodnocu.” Ha kpajy u3iaramba, Tykuaquy y 
HeKOJINKO CerMeHata y3qMKe Ilepuksia H HeroBo TOMTHYKO yMehe, 
HaBoyehu ja je HeroBa Haria CMPT ycsiey| Kyre BeyIMKa Tpareyuja 3a 
ATHHY, Ja HeroBu HacieqHHWM HUCYy OVJIM BHYHH yII03H KOja HM je 
WoeJbeHa U 1a je 300r HUXoBe ceOn4He, MelhycoOue OopOe 3a BIacT, 
ATHHa JOBeyeHa 10 pyOa mponactu.”° Y HapeqHoj KHUu3H, TyKHAMy 
caMO yCIlyT clomurle Jia je Kyra ATHHY 3axBaTHJIa HW Apyru MyT: 
lpBu nyt - 430. rn mpe He. Kaya je emuyjemuja Tpajasia 7Be roqMuHe u 
oyHesia TpehvHy aTHHCKOr CTAaHOBHUUITBA, a pyr yt je OyKHysIa 
427/426., xapasia Male OJ, rosMHY aha MW MOHOBO JeceTKOBasIa 
CTAHOBHMIITBO — O{HesIa Je *xXUBOTe 4400 xommuta, 300 komaHnka, a 
cTpajjasie MBWJIe HUKO Huje ycrieo a H30pojn. Ilo HexuM TIpoleHama, 
TO je IpeAcTaBJbas10 OKO 25% BojHe CHare HaMerbeHe 3a TIpBe OopbeHe 
mMHuyje.°! 


Y TykuguyqoBom u3iarabby WMa HeKOJIMKO HHTepecaHTHHx 
3allaxkarba W 3HadajHux mWoparaka. Kao miro je Beh clloMeHyTO, HeTOBO 
J{eJIO je IIPBO y KOJjeM Ce IIpeBesIMKa HaceJbeHOCT ypOaHe cpeqHHe U 
OJIMCKH KOHTAKT JbYIM JOBOLe y JHpeKTHy Be3y Ca WIMperbemM 3apa3e. 
To je 3aKJby4ak KOjH JaHalliba HaykKa HYje Oclopwia HW HeKH MOZepHH 


4 Thuc. 2.59. 
® Plut. Per. 38. 
°° Thuc. 2.65. 


51 


Thuc. 3.87; Michael A. Soupios, ,,Impact of the plague in Ancient Greece“, Has. emo, cTp. 49. 
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ayTOpH TO MCTHYy Kao P1aBHH pa3ior H30uJarba euyemuje y ATHHH.~” 
IIpema ogpehenum nmogaiuma, noppuimMHa ATuHe u3Hocniia je 2600 
km’, a y Bpeme Ilepukia u Xumoxpata Ha 1Oj je *KUBeTO U3Melhy 300 u 
420 xusbayla Jbyqu (qakse, 160 craHopuuka 110 km’).*? Taxol, ynayJbuB 
je Tykuquyos paliMonasan IpucTyn aHasM3M MOTeHItMjanHor nopeka 
gapase KOjM BAJO OLyJapa OL Teopuja 3aBepa KOje cy Ce u3pomHIe 
y moumcy ycuey ouaja Koj je OOy3eo Hapo. Ha npumepy ATuHe 
MOxKe Ce YOUNTH KOJIMKO MpaltMoHnasna peaklWja Ha Kpu3He cuTyalnyje 
Moxe OuTu. MHoru ATuHaHH, CyOueHH Ca er3HCTeHI[M]aJIHOM KPH30M 
y KOjOj HM je y NOTMyHOCTH W3MaKsIa KOHTpoula Hay, COMCTBEHUM 
%KMBOTHMA H Tye HHje WOCTOjaO HHKakaB pal{MOHasIaH MeTOA KOjH 
0M HX CauyBao, Te HUcy BH eM 131a3, Oojehu ce 3a cBOje cyTpa, 
pearoBasiv cy Ha {Ba HayHHa: WIM cy y NOTMyHOcTH ryOuIM cBaky 
Bepy KOJy cy JO Tajja MoceyOBaIM HU TOHYJIM y allaTujy, aHapxujy u 
aTeH3aM, WIM Cy Ce OKpeTasIM UpallMOHaJIHOM Y KOJeM Cy TpaKWIn 
oOjallimerbe H CMHCaO KOjH HUCy AOOwIM y CTBapHocTH. YipaBo 300r 
Tora je, C jeqHe CTpane, KPHMMHaII MpouBerao y NoMcy — HULITa BULLE 
Huje HMasIO CMUCIIA, JbyIM HUCy BULIe MMasIM pazora a ce Ooje, HU 
Jia MlOWITyjy 3aKOHe, HUTH a Ce CTHe CBOJHX MOPOKa; OBO TOcIe He 
je MOroroBo jak MoKa3aTesb Oe3Halha Koje je oby3en0 ATuHaHe, jep 
rpahann Bulle Hcy OpHHyIM HU O OCHOBHUM IIpHHIMIIHMa pyliTBeHe 
yacTH Koja je y aTHHCKOj 3ajeqHuUM Onsa jequa Of HajBaxKHHjUXx 
BpeqHoctu.* Huscen (Nielsen) nopequ OBaKBO cTahe y ATHHH ca 
J{upkeMoBoM JeduHUWHjOM aHomuje. On je aHoMujy omucao Kao 
CTarbe HeperyMCaHUuXx CTpacTH UH 2%KeJba KOje peru Ja ce mpeTBOpu 
y OeckpajaH HH3 4e%KHU Koje He MOry ONTH 3a0BOJbeHe. Yecsey 
HeOcTaTKa JpyWITBeHO UM KYITYpOJOWIKH TepunucaHUx rpaHuia 
MOHallawa, Jby{M TOHY y AHOMMYKO TOHAallakbe y KOJEM MOMCHTAJIHO 
i MOTIYHO UCIlyHerbe 2KeJba MOCTaje HOpMa. Y3pOK aHOMHJe ce yBeK 
Moxe TIpoHahu y HeKuM OypHUM pylITBeHHM IIpoMeHaMa.”° CBeT 
KOpOHE y TlocuieqHe Be TOME MoKa3yje CIM4He TEHACHIMJe, yIIpKoc 
pa3BHJjeHOcTH CaBpeMeHor cBeTa. AHapxXHCTH4KH aHTHBaKcepcKH 
IIpoTecTu, y4yecTasie Teoprje 3aBepe O MopekKsly HU Wupemy OosecTH, 


*% Jennifer Clarke Kosak, ,,Polis nosousa‘, HaB. emo, ctp. 35; Mirko Grmek, Diseases in the 


Ancient Greek World, The John Hopkins University Press, Baltimore — London, 1989, crp. 92. 
33° Mirko Grmek, Diseases in the Ancient Greek World, nas. nemo, ctp. 95-98. 


%4 Donald A. Nielsen, ,,Pericles and the Plague“, Hap. nemo, crp. 401; ArumaHn cy 4ecTO cBoje 
TIPOTHBHHKe Y MOJMTHUM HIM CyHMUM MOKyWlaBasH Ja OcpaMoTe HM AHCKpeAUTy]y Tako LITO 64 H3HOCHIM 
jaBHO HHXOBe TOpoKe UH MaHe; KyITypa cpama je OusIa H3y3eTHO H3paxKeHa yY ATHHCKOM JIpyUTBy. 


5 Donald A. Nielsen, ,,Pericles and the Plague“, Hap. zem0, crp. 400. 
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HHTePHeT 3aTpiiaH MapaHojoM, CYMIbOM H TIOpHiiakbeM JOMeTAa HaykKe, 
HayIukyje HecpehHuM cTraHoBHuluMa AtTuHe y 00a kyre. 


C pyre cTpaHe, okpeTate Ka Upal{MOHasIHOM HM peMrHju y 
HeKHM CilydajeBuMa je TOBesIO TO EKCTPpeMHHX OOHKa TOHallawa 
KOJH cy ce orsleyqaiu y UpUKslarbawy CKCTpaBaraHTHUM KyJITOBUMa, 
HeOCHOBaHMM TeopHjamMa 3aBepe KOjHMa ce 06jallHaBaso TlopekKsI0 
MOWacTH M MucTHIM3My. Koy Hexux rpaljania kyra je ojauasia yBepeme 
Koje Je H HHaye OusIO IIpucyTHO y TosMcy — a je OosecT HonyT Kyre 
WIM TocueqMWa MopamHor 3araherma ATuHe, Te a je HEONXOAHO 
IIPOYMCTHTH je UH OTKIOHUTH OHO LITO je YHHU yIIpJbaHoM, WIM 1a 
je pe3yiTaT OoxKaHcKor rHeBa 300r MpeBesIMKOr aTHHCKOr MOHOCA UH 
aporaHunje.°° Uecto cy ce y rpukuM JesIMMa jaBJbase Mapasiese 7a je 
Hepeyl y Jp»KaBu moBe3aH ca Oomemhy Tj. ackBapenouthy rpahancKor 
Tesla, KaO H Ja je 310 3apa3HO H ja Ce MOpa OJ{CTpaHUuTH H3 TMosMCAa.>” 
V B. lipe H.e. Je 10Ka3ao TpaHc*opMaliuyjy Moca OF MecTa Koje je 
lIpeCTaBsbaslo yYTOUMMITe H CHrYPHOCT JO MecTa KOje je, HaKO OllacaHo 
3H,MHaMa, MOTO a AOBeze YOBeKa JO MOTMyHOr yHuuITeHa.™ 


Jlonrpur (Longrigg) u3HOCH CyMmY y BepOOCTOJHOCT 
nojequHux TykuaMqopux apo.” Haume, Tykuaqug je HaBeo ma 
cy ATHHaHHu ycuiey Kyre MOTHYHO w3ryOusHM Bepy y TpaqWWHouasine 
Oorose (2.53), anu Jlonrpur ucTH4e Ja je pxKaBa TOKOM Lesor pata 
HacTaBuJla a HOWITyje TpayMIMOHaJIHe oOpeze WM Ja IIPHHOCH 2KPTBe 
OoroBHMa HaKOH BOjJHUX mobeya. Taxohe, Tykuquy je HaBeo ja cy 
CBe lorpeOue IlepeMOHH ye 3aHeMapeHe UH Ja Cy Tesla OTKJIamaHa 
Kako je KO cTH3a0 (2.52), oK Jlonrpur ucTH4e Wa MocTojH WoyaTak 
ya je Ilepukine ToKOM pata mpucycTBoBao ofpeheHom Opojy 
TpayMUMOnaHux JpyKaBHUX CaxpaHa Kala Ce OJlaBasia WOUaACT WasIM4M 
aTHMHCKuM paTHuinMa (Plut. Per. 36). 300r oBux Helpelu3HocTH, 
OH CMaTpa Jia Ou ce OlmpaByaHO MOTO WOCYMHaTH VY TyKH qu q0Be 

5° Vcto, erp, 401, 403. Bomect kao Bug OoxaHcKe Ka3He Moxe ce mpoHahn jou y 200a Xomepa: 
Amosou je ArarMeMHOHOBY BOjCKy Ka3HHO KyroM jep cy ce OaxaTo HM aporaHTHO HoHallasiM mpema 
ATIOJIOHOBOM CBeIITCHHKY KOjH je JOWIAO y HHXOB BOJHH KaMI Ja Ov OTKyHHO cBojy oTeTy hepxy (Hom. 
Il. 1.92). 

57 Roger Brock, ,,Sickness in the Body Politic‘, y 360pHuxy: Death and Disease in the Ancient City 
(mpupegusm: Valerie M. Hope, Eireann Marshal), Routledge, London — New York, 2000, crp. 24-34. 
To ce u3mehy octasor Bues10 H y KpHBM4HOM IIpasy AtTuue, re je youla Mopao WTO je Opxxe Moryhe 
Wa ce OJCTpaHH v3 Tosca Ja ra CBOjHM IIpHcycTBoM He Ou 3aragHno. Vqeja o nomucy Koju je 3arahen 
HeMOpasIHMM MOHALIaHbeM Moe ce MpoHahu u y Murty o Equny, rye je Teda norohena kyrom jep cy ce 
OoroBH pa3japHH 300r poxocKpBierba (Soph. OT 14-57). 

38 Jennifer Clarke Kosak, ,,Polis nosousa“, HaB. es0, cTp. 35-36. 

*° James Longrigg, ,,Epidemic, Ideas and Classical Society“, Has. emo, cTp. 28. 
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omuce TelwKOr cTarba y ATHHH UH Ja CHTyallwja MOK Ja Huje OusIa TAaKO 
cTpamHa. JIoHrpuroB CKelITHIH3aM He Jeslyje IpeTepaHo yBepsbuBO; 
Cc jeqHe cTpaHe, yBeK TpeOa uMaTH Ha yMy {a IIMCall KOJIMKO TOY Wa 
ce TpyaMo ja Oye OOjeKTHBaH, YecTo he y HeKHM CerMeHTHMa CBOr 
paya yHeTu oupelheny WO3y CyOjeKTHBHOCTH; c apyre crpaHe, OBHXx 
flap ofctymata Koja Jlonrpur HaBoyu UM He Jellyjy Kao mpeTepaHo 
BejIMKe HeTadHocTH. CurypHo je opeheu eo rpahana octao uBpcT 
Y CBOjOj TpayMUMOHAaHO} BepH, Yak je JIOrM4HO MpeTMOCcTaBUTH a 
ce y TpeHyljuMa TakBe KpH3e HemMasIM Opoj ATubaHa jou TyOsbe 
OKpeHyo TaHTeOHy OJMMIMMjCKUX OoroBa, aj OYMTIeHO je JOBOJBHO 
BeJIMKH Opoj rpalhana u3MeHuO cBOja yBepera, a je Ha Tyku qua 
TO OCTaBHJIO ropak yTHCaK Kao Ja Cy CBM HallycTHIM CTape OoroBe 
W v3qau Wpesuy Bepy. Taxohe, To mo Jlonrpur Hallomurse ja ce 
y TO BpeMe Ofp2KaIO HEKOIMKO [pxKaBHUX CaxpaHa WasIMx paTHuka, 
UITO HaBoqu MW cam TykKH qua, He MpoTHBpe4d HadHHy Ha KOjH cy 
ATHbaHH, Y BeIMKO] MaHHM W CTpaxy Of Kyre, CaxpaHbuBalu Tesa 
IIpeMuHyMx cyrpahanHa TOKOM emuyemMuje. OOa puMepa koja je 
Jlonrpur HaBeo ofHOce ce Ha cnTyalinje re je Opocaea Ta Koja je 
cnpoBoyuia opehene putyasie Mu WepemMounnje. CacBuM je o4eKHBaHO 
ya y TpeHyluMa Kpue U Oe3Baltha [pxKaBa, KAO HOCHJIAll BPXOBHOT 
ayTOpHTeta, MOKyMaBa la OJpxKH CTape HadHHe UM 3aKOHe THMe WTO he 
ce ApxaTu Tpayuunje. lormyHo je Apyra crBap WiTa cy OOM4HH JbyaH 
payuiM y MOMeHTHMa KpH3e, cyoueHn ca cmphy u ouajem. Hbyma je To 
CBaKakO HajTexe ao. OcTaBsbaTu CBOje HajMusIMje Oe3 puTyasHOr 
mlorpeOa, OusIO je CKpHaBJberbe KyJITa Mpesaka. Y HOpMasIHHM 
OKOJIHOCTHMA, TO je OHJIO HAMeHEHO CaMo HajBehuM 3JIMKOBIIMMa. JOII 
je me Kynaux (de Coulanges) y cBojoj AnmuyKoj Opocaeu 3aTIMcao: 
Y cmapum OpotcaeaMma 3aKOH je eeluKe KPUueYye KadCrabao Ka3HOM 
Koja ce cCmampala yoIcacHoM, a mo je ycKpahuearee nozpeba. Tume 
je Kascreagana camo Oywuia u npedagaHa 2omo6o Be4HOM MyyYery.© 
ATHEbaHe je CaMO BeJIMKa MyKa MOIJIa ja HaTepa Ha Taj 4YHH, a Ta 
mowacT Huje Moria OuTH Beha. 


Ha kpajy, HeOmxOZHO je jOUI jeqHOM CKpeHyTH TaxkmHy Ha 
TyKH HOBO 3alanKame a Cy Jbyqu KOjH cy lipewe*Kasin OonecT 
TocTajaiM OTHOpHH Ha wy.°' Jla mH je OH 3aMCTa MOMMAO KOHI[enT 
MMYHUHTCTa WH KOJICKTHBHOr HMYHUTCTAa — jMckyTaOusHO je, asin je 

6 @ucten ge Kynawx, Anmuyxa Opocaea, ipespox ca d@paxHuycKor Bb. A. IIpoxuh uw 2K. M. 
Munocasspesuh, Hnaro, beorpag, 1998, crp. 31. 


6 Thuc. 2.51.6. 
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HETOBO JeJIO IPBO y KOJeM je HEKO OJ] TPPYKUX THCalla H3HEO OBaKaB 
KOMeHTap. 


4. TPKABHE VHCTUTYUVJE 3A BPEME KYTE 


IlepukioBo 400a mo3HaTO je HW Kao 3naTHO WoOa ATuHe. 
Cononope uw Kiuctenose pedopme yBesie cy Ha BesIMuKa BpaTa 
yemoxpartujy y Aruny. Opako je omucyje Tykuguy: A naa enadaeuna 
ce 306e OemoKpamuja, Nowmo ynpaesaree Oprcaeom Huje y pykKama 
MaJoe 6poja Hezo Behune. Ceu you cy wmo ce muYe jaeHoe Hcugoma, 
jJeouaku nped 3aKOHOM y noeledy céojux npueamunux napHuya. 
Mehymum, céako yorcuea nowmoe6aree npema 3aciy3u u ceaKo he ce 
dupamu y jane ciyocbe euule 3002 C6oje YecmumMocmuU Hezo cmoea 
wmo npunada odpehenom opyumeenom caiojy. M nuKo ce 3602 céo2 
CupOMalumMéa U HesHaMHO2 NopekKila He cnpewaea Oa yuuHU HeumMo 
KOPUCHO 3a Opotcaey, AKO mo moore.” 


JeqjaH of ceqaM Myzpata Crapor cBeta, CosIoH, H3a0paH je 3a 
apxoHta 594. roqMHe lipe H.e. H Tajla je CIIpOBeo CBOje JaleKocexHe 
pedopMme kojuMa je lpeypequo aTHHCKO ApylITBeHO HU pxKaBHO 
ypehete, H yKuHYO AyxKHMUKO poncTBOo y ATuHu.™ Tlorom je 
CTaHOBHHLITBO ATHHE MogesM0 Ha YeTHPH pa3pela, MpeMa ro MIHeM 
Tlopesy KojH ce myiahao Ha 2KUTO, BHHO H ysbe. YBeo je HOBe OpraHe 
BilacTu: Behe bye of 400 Oyneyta u Benuku moporHH cyh — 
Xemmejy Koju je wHHuI0 6000 cynuja — Nauka w3a0paHHXx KOLKOM. 
ITpunaqHniy mpBa Ba pa3speyja MOTI cy Ja Oyy OupaHn 3a apXxOHTe, 
TIpHnaqHuW WpBa Tpu cy Mori Aa Oyzy u3aOpann y Behe — bysie, 
WOK cy TipuMlayHuM cBa YeTUpH pa3peya yi1a3HJIM y CacTaB HapoyHe 
ckynuiTHHe — Exse3vje, Koja Of TOT TpeHyTKa MoctTaje HajBaxKHHjH 
opraH Blactu y AtuHu. Y ckynuiTHHH je Ous0 uv 6000 AtTuana 
(crapujux of 20 roqmHa), HapounTo Kajla je OJTy4HBasIa O OCTpaKH3My, 
quje yBohere ce npunmucyje Kmucteny. Horom je Kiucten noyemuo 
ATibaHe Ha JleceT TepuTopujamHux dusa. Caaka (pusia JaBasia je 50 
lipeyctaBunka y Behe — byse koje je, of Taga, yMecto 400 umaHosa, 
Opojamo 500 Oyneyta. loppx Tora, KiuctTeH yBoqu HM BPXOBHO BOjHO 
3anoBeqHuWTBO — 10 cTtpatera (cBaka (busia je Oupasa mo jeqHOor 


® Thuc. 2.37. 


% TIpe wera, IpBu je y ucTopuju wap Xamypa6u ua. 117 cBor 3aKOHHKa OrpaHH4Ho Dy2KHHYKO 
porctgo y Baswony Ha TpH rogue, a cbapaon boxxopuc je IpBu yKMHYO Ty2XHHYKO porctsBo y Erunry. 
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cTpatera). Cau MaructpaTu cBojy PyHKUWjy Bp cy MoOUacHoO, 
6e3 HakHaJle, a 3a CBO] pay OfTroBapasiu cy MoMcy. 


Jjonackxom Ilepuksa Ha BiacT MounHe 3yaTHO Oba ATuHe. 
Vs jeaan y3apxanu u 3axTeBHH Tykuauy WyH je ped xBasie 3a 
Ilepukia, uctu4yhu wHeroBy YeCTHTOCT, MypocT, HCKpeHOCT U 
HemogqMuTbuBOcT.™ Opako Haj3HayajHujer aTHHCKOr MouMTHYAapa 
IleTor Beka lIpe HoBe epe onucyje Jopgosuh: Venex [lepuxaa 3acnueao 
ce Ha MOoMe WMO je OH, KAO HUKO NPe HE2d, BO/LHO U BeUMO NpUeplUO 
npaéula uepe no Kojuma ce cea moh uana3u y pykama Oemoca. VY 
noceoy C6UX HajOOUX APUCMOKPaMCKUX BpUHA OH Ce OOPeKao ceeza 
OHO2 apucmokpamckoe wmo ce Bulle Huje ykNanalo y OemoKpamujy. 
To ne 3anuu Oa ce [lepuxne cneno nodpeduo Oemocy uu Oa je u3 Au4He 
KOpUCMU, a Ha OnlUMy lUMeMY, JaCcKaO MHOWME,y U 310ynompeb/ba6ao 
#ezo6e cmpacmu. Hanpomue, ou je Kao npasu OpotcaeHUuK mpazcuo od 
Amurbana 0a céoje ycKe 1u4He UHMepece YCKAe Ca UHMepecuma CéEoje 
Opoca6e, npu uemy je OH CaM npUuMerbuBaO ONO WMO je nDOnosedao. 
Hezoea cnpemuocm 0a ce, ynpKoc npemtou Hajmeocux Kazu, 6e3 
ycme3alba U OMBOpeHO Cynpomcmaéeu Hapodoy CHaICHO OOyOapa OO 
cmpaxa ModepHux nonumuyapa Oa He Oyoy u3zabpanu. 3amo 3a 1Ez206 
NOMUMUYKU YCNEX HUCY CAMO 3ACIIVHCHU Hoezo6a u3yzemMHa ObeceoOHUuUKA 
BelUMUHA U noUMUYKO yMehe, Hezo U.MUYHA Xpabpocm, Kao u ucKpeHa 
noceehenocm nosumuyu Kojy je 3azoeapao.®© Tlepukie ce, HOomnyT 
CBOr C/IaBHOr MpeTxoqHuka TeMucToKia, KOjH je, Takohe, mpumayao 
JIEMOKpaTCKOj cTpyju y ATHHH, 3aslarao 3a pa3Boj aTHHcKe dpiore. 
TuMe je JHpeKTHO yTHMao Ha ToMmpaBJbakbe MomoxKaja, HajHWKer OF 
yeTupH CosoHosa paspeya, TeTAa. Ozaj, HAJHUHCU U uajopojnujue’ 
C10] ATHHCKOr ApyuiTBa, y aTHHCKOj BOjcuH TIpeCTaBsbao je Beclaye, 
HW UXOB 3Ha4aj HU YTHIaj je ApacTH4HO Mopactao jayarem aTHHCKe 
(pote, 4aK Uy MOJHTHYKOM %*KXUBOTY Toca. CBe To je omozyhuo 
Oa ce nolumuyKa e1tuma u o6u4HO 2pahaucmeo nponahy Kao jeodua 
jJeouucmeena 3ajedHuuya. Ha mome je nouueana caoea (homonia) y 
Amuunu u mo je jeoua od Hajeehux majuu acunaeocmu u OyeoseuHocmU 
amuucke Oemokpamuje.® 


“4 Thuc. 2.65. 


® Vax Jopgosuh, Cmapu Ipyu: nopmpem jeoxoe uapooa, Has. Wes0, crp. 283. 


6° Michael A. Soupios, ,, impact of the Plague in Ancient Greece“, Has. qem0, ctp. 46: The thalos- 
socratic legacy of Themistocles was embraced readily by the next great Athenian statesman, Pericles... 


67 VWsax Jopgosuh, Cmapu Ipyu: nopmpem jeoxoe napooa, HaB. Wes0, cTp. 286. 


 Vcrto, crp. 292. 
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JJa 1m cy WMopey enmuyemuje ApxaBHu opranu ATHHe HacTaBHi 
Ca HOPMaJIHHM pajJioM WIM cy ce HMak MpHaroWIM HOBOHACTAaJIMM 
oxosHoctuma? IlorpeOHo je OKpeHyTH Ce peTKHM H3BOPHMa KOjH ce 
WOTHUY Mepvoyla kyre, asIW 4ak Hy HUMa cy HHopMalyje HeMOTITyHe. 


Og nogataka je nosHaro ceyehe: Ilepuxue je Hocuo pyHKuMjy 
cTpatera — reHepasia aTHHCKe BOjcKe. CayyBaH je HM WofaTak Ja je 
Tlepukie OupaH ak 15 myta 3apeyoM Ha Ty dbyHKuUMjy,” a catyBaHo 
je MW WMe jeqHor Of HeroBux KOcTpaTera 4njH je MaHZaT Tpajao 
Oalll y BpeMe lIpBor HasieTa Kyre — y WHTawy je XarHou, KOjH je 
BOJHO aTHHCKy BOjcky y moxoy Ha Ilorugey.” jase, y jeqHOM 
MoMeHTy Tykuquy ommcyje Kako je Ilepukse ,,ca3Bao ceqHMLy~ (He 
lipewu3upajyhu TaqHo yera), rye je y3aly{HO TOKyuIao a yMupu 
THeBHH aTHHCKH Hapog.”' Ha kpajy My je Ouso cyheHo u Mopao je a 
IW1aTH BeIMKy Ka3Hy, CKHHYT Je Ca TO3HIWje cTpatera, aysiu je BeOMa 
6p30 NOHOBO H3a0paH. Joni HeKe HHopMaliuje Koje ce IpoHasia3e y 
UPyruM H3BOpHMa roBope Ja je Ka3Ha Kojy je [lepukue maaruo Ousa 
u3mehy 15 u 50 tanenata” (J[uonop HaBogu yak 80 TameHatra”™), Kao 
i Ja je TO Ka3Ha KOJy je IaTHO 3aTO LITO je ocyhen 3a IpoHeBepy.”* 


Taxohe, OuTaH je ToK orahaja Koju je omucao IIsyrapx: 
IIpBoO, HaBoM WTa ce 30us10 OKO 433. r. mpe H.e. (oOehen je Camoc, 
mocuata je momMoh Kepxupu (Kpdy) u Hacsyhusao ce mouetak 
Ilenononeckor pata),” a OHa omucyje Kako cy HellocpeyHO pe 
para Acna3nyy 1 Dugujy Hanan TepuksoBu npoTHBHHLH 0300JbHUM 
Ty2k0aMa C I[MJbeM Jja MW Hera caMOr HHKpUMUHUITy — Acnia3nyjy 3a 
OoroxysbeHe, a Duynjy 3a mpoHeBepy.’° Y ucTo Bpeme MOHeT je u 
3aKOH KOJMM je IpeyBuheHo kaxkHaBakbe aTeu3Ma MU OoroxyJberba; 
HaBOJHO WaBHH pa3or 3a JOHOMWeHe OBAKBOr 3aKOHa Je OUIO TO 
ya ce oMoryhu nogzM3ame TyxOe UpoTHuB Anakcarope,’’ OmHcKor 
Ilepuknosor mpujatesba, LITO je OleT ONO jou jeqaH HayHH Ja ce 
wv Ilepukie HamagHe HHAMpeKTHO. Konayno, Ilyrapx cnomume 
"© Plut, Per. 16. Alick. R. W. Harrison, The Law of Athens IT, Clarendon Press, Oxford 1971, erp. 
31, Vincent Azoulay, Pericles of Athens, HaB. Wen0, cTp. 31. 

” Thuc. 2.58; Diod. 12.46. 
Thue. 2.59. 

? Plut. Per. 35. 

® Diod. 12.45. 

™ Plut. Per. 32.2; Plat. Gorg. 516a. 
® Plut. Per. 29.1. 

7 Plut. Per: 31, 32. 

7 Plut. Per. 32.1. 


50 


APXMB, 3-4/2021 - Bojucaae Cmanumupoeuh, Yana Jueay, Beauxa kyea y anmuuKoj 
Amunu (cmp. 29-60) 


Kako je HanlaguyT u Ilepukie mM4HO — WOHeTa je OMyKa KOJOM ce 
3axTeBasio a Tlepukse pega (uHAHCHjCKH H3BeLITaj IpHTaHujama 
Beha bysie  KojoM je ipexzBulheno a 0 HeroBOM CIyyajy onTy4yjy 
MOPOTHHIM Ha WOceOaH HadHH, ald XarHOH je yciieo Ja ce u300pu 
ja ce y oflyuM Wpenu3upa ya he o epukmoBom ciryyajy oAyuHBaTu 
1500 nopoTHuka Ha yoOu4ajeH HaqHH, Kao y ciyuajy nponeéeepe, 
noomuhueatoa usu uurberha maiseep3ayuja.’® CBe oBo ce 30nu10 
HerlocpeyHO mpex [lenomonecku pat, UW Jasbe ce HUMITa BUIe He 
crioMure 0 IlepHksI0BoM CiIy4ajy CBe 10 cpequHe MpBor HasieTa Kyre, 
kaya IIsrytapx omucyje a cy NopoTHuuM ceyem ca ,,ocyhyjyhum 
J{MCKOBUMa y pyKaMa“ HaKOH 4era cy CKIOHMIN epuksia ca no3snyHyje 
cTpatera H HalllaTHJIM MY BHCOKy Ka3Hy; Kao TyxKWJIall Ce CIOMHbY 
Kaeou, Cumuja uu JIlaxkpatuy.” Mepukie je noToM Beoma 6p30 
TIOHOBO M3a0paH 3a CTpaTera H Ty (PYHKIMIy je BPLIMO 0 CBOje CMpTH 
429. 1. ripe He. 


Illta ce Ha OCHOBy cBera HaBeeHOr MO*Ke 3aKJbyYHTH O 
pay aTHHcKuXx OpraHa BIacTH 3a BpeMe ermuyemuyje? IIpe cBera, qa 
Exsie3uja u Behe byse Hucy mpectasu Ja Bplle CBOje HaVIexKHOCTH, 
ayIH je TeLMKO yCTaHOBHTH Jja JIM cy ce OaBHsIM CaMO HajBaxKHHJHM 
CTBapuMa Koje cy Onsie KJbyuHe 3a PYHKUMOHHCarbe Toca WIK 
cy ce OaBHJIM H OHHM Malbe OUTHUM koje On Ouse Ha HHXOBOM 
J{HeBHOM peyly y HOpMasIHHM OKOHOCTHMa. M300p Maructpata u 
U{pyrux 4UHHOBHUKA je, YHHU Ce, peOBHO cupoBoheu; To ce, mpe 
cBera, BUM 110 TOME LITO Cy CTpaTe3H peqOBHO OupaHu Ha CBaKHX 
roquny ana (Ilepuxie je 15 roquna y3actomHo OupaH 3a cTpatera, 
yKJbydyjyhu u paTHe roaqMHe HW Bpeme enmuyzemuje). KoHkpeTHo, y 
u30o0py cTpatera yuecTBoBasIH cy 1 Exse3nja u Behe bysie: y Exmesuju 
cy ce H3TlacaBaJIN CTpaTe3H MOM3abeM PyKe, Ja Ou ce KacHHje mpey 
Behem byne ogpusa dokimasia, ipopepa noqoOHocTH ofadbpaHux 
HojequHalla 3a Bpliiere tbyHknje 3a KOjy cy ce kaHyzMAOBamH.*” 
Untenuna ja je Behe bye tbyHKWMOHMCaIO HaBOAM Ha 3aKJbydak 
a je cipoBohen u ogaOup HeroBux 4IaHOBA, LITO Ce OMeT YHHUJIO 
j€HOM TOJMIIHe, a TOLITO Ce y H3BOPHMa CIIOMMEbY HM MOpOTHHLH y 
yukacteprjama Xesmeje, TO 3Ha4H Ja Ce HW HUXOB H300p ClIpoBoAHO 
Ha TOJMIIHeM HMBOy. TyKuqu ciomurbe ya je Ilepuxie ,,ca3Bao 


7% Plut. Per. 32.2. 


™ Plut. Per. 35.4; opaj MoMeHarT je, 4MHM ce, onMcao TyKuguy Kaa je mucao o IlepuKnoBom 
oOpahany Behy u xacuujem cyhey HaKoH Kor My je H3peueHa BUCOKa HOBYAaHA Ka3Ha. 


80 Bug. Mogens H. Hansen, The Athenian Democracy in the Age of Demosthenes, University of 
Oklahoma Press, Norman, 1991. 
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cequuuy He4era — Ilepukie kao ctpater Huje uMao oBsautherme fa 
caM ca30Be cesHuLy Exse3uje, Beh je peqosna npouesypa 3axTeBasia 
Oy Hera Ja IpBo ca30Be cesHULy Beha bynie, ma Wa 3arpaxu Ja Behe 
ca30Be cequHuiy Exse3nje, 1a Ou OH Morao Ja joj ce OOpaTH, OHOCHO 
Hapoyly y moj. Taxohe, mo upaButy, Behe bye Huje Momo camo 
Ja OHOCH OfIyKe O paTy UM MUpy, KaO HU O CIOJbHO) MOWHMTHUM U 
yllpaBsbalby jaBHUM (uHaHcHjama, Beh my je 3a Te CTBapH OnII0 
TOTpeOHO oFOOpere Exsre3uje. C o63upom Ha To ya je ATuHa Onsia 
ycpey, pata, OUeKMBaHO je Ja cy 00a OBa OpraHa peOBHO ca3nBaHa 
ympkoc enuyemuji. Jom jean WeTasb KojM yrryhyje Ha peqoBaH pay 
Beha bysie TOKOM epvioyla Kyre je TO WITO je, YHHH Ce, Oalll Tay TpaxKeHO 
oy Ilepukna ya onropapa Behy 3a caojy dunaHcujcky nommTuKy. To 
je Ouo yoOnyajeH BU KOHTposle MarvcTpata, MOrOTOBO OHUX KOjH cy 
MMaJIN OBsalherwe a paciosaxy jaBHUM cpeycTBuMa; Behe bysie 
O01 TIpOlI0 Kpo3 (PUHAHCH|CKH W3BeLITa] MarucTpaTa HM YKOIMKO On 
yOunIO HellpaBMJIHOCTH, HHUMIpao OM cyACKM MOcTyMak TIpOTHB 
MarucTpata lipey, XesHejom. 


Vutepecantan je HH43 HHopMalnja Koje ce TH4y IlepukoBor 
ciryyaja. TyKUu Karke Ja je Here TOKOM [pyre royquHe emuyemuje, 
Ilepuksie Mopao Ja ce mpaBya Wpex Behem u fa je HoTOM ocyhex Ha 
BeJIMKY HOBYaHy Ka3Hy. TyKUHA He OTKPUBa KOJIMKH Je Taj] H3HOC, 
HUTH pa3sor 300r Kojer ce cyguno Mepukiy, amu Koy Imytapxa 
nu J\uogzopa uctTakHyTe cy Bapupajyhe undpe og 15 ma cBe qo 80 
Taenata. Taxol, koa [Isyrapxa u IInatona Ha3upe ce Mu MOBOr Ocyze: 
lIpoHeBepa, noyMuhuBarbe Win Zpyra PuHAaHcucKa MasIBep3aluja. C 
oO3HpoM Ha TO Ja je HOBYaHa Ka3Ha 3avcTa Ona M3y3eTHO BHCOKa, 
kao H 300r UNHeHUIe a cy cyhere u ocyya yclequIM yOp30 HakKOH 
Ilepuksosor oOpahatsa Behy, Moro Ou ce 3aKJbyYUTH Ca pesaTHBHOM 
curypHouthy ja je Wepuxne ocyhen 300r Hekor Bua TpoHeBepe; 
Ka3He 3a IIpoHeBepy cy Ouse WeceTOCcTpykKu H3HOC MpoHeBepeHe 
cyMe, WTO Ou OOjacHus0 3amTo je [lepukmoBa Ka3Ha OusIa TOKO 
BeyIMKa. XpOHOOrHja 30nBakba ce Takohe moksalla ca TpolleypoM 
(pHHaHCHjcKe KOHTposle pajla MarucTpata: 3a0pHHyTO Me (y OBOM 
ciyuajy BepoBaTHO HeKH of IlepuksoBux IpoTHBHHKa) TOAHeIIO 
ou Behy 3axTes a ce peucnutTa pay CyMmMBOT MarHucTpata; 
Behe Ou noTOM TpaxusJIO Of MarucTpatTa (PUHAHCHjCKH U3BeLITA}, 
IIPCKOHTposMcasio ra, Hy CuLy4ajy HelpaBHJIHOCTH HeKO OF] WIaHOBa 
Beha 6n ogropapajyhom Ty2k60om oKpeHyo moctymak mpey, XesmMejom. 
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Y u3BOpuMa UMaMO TPpar Ja Cy MOPOTHHUM y AukKacTepuyju ocyaMIM 
Ilepuksa, Te je oH H3ryOuo (yHKUMJy Maructpata. 


3aHUMJbuB je MosaTak KojH Oesexu Iytapx: m0 Hemy, 
nloctymak mpoTus Iepuksia HHMMpaH je jou! mpe Wo4erkKa pata, asi 
HaKOH ITO je JOHeTa OfykKa ja ce mpermeyza [lepukios punaHcHycKu 
W3BelUTa] HW a My ce Cy pes, MOpoToM, HactyMua je May3a On 
TOqHHY WIM WBe pe Hero wITO je Behe 3aucta noKpeHy0 cyCcKH 
IIOCTyMak IIpOTHB Hera, Te je KOHAYHO WOHeTA Mpecyya. IloctaBsba ce 
TIMTatbe Ja JM je Mocpegu Hexa IInyTapxoBa rpelika y BpeMeHCKOM 
OKBUpy, NorpeliHa HHMopMallvja WIM cy paT u elmMyemuja 3ancta 
IIPHBPeMeHO 3ayCcTaBMIM pay Cy{OBa H THMe OJIOXKWJIM OfTYAMBarbe O 
Tlepukso0BoM (buHaHcHjcKoM u3BellTaly. Haxasoct, Apyrux nogzataka 
y 43BOpHMa Hema, Te Ce He MOxKe Ca CHrypHouthy 3akKJby4uTH WTA ce 
jelaBayio Ca ATHHCKHM CyOBUMa, ajIM UnHeHuULa je a [Ltytapxos 
3anlc HUje KOHTpayuKTopan TyKuyuyoBom. Ilocroju Moryhuoct Ja je 
pay cyoBa IpHBpeMeHO ObycTaBJbeH JIOK cy paT HM ellMyeMuja OMIM 
y IIYHOM jeky H la ce ca cyhetuMa OTHOUeNO Tek Kala je emu yemuja 
ylia y CBOJY Apyry roquHy UM Masio u3ryOusia Ha cHa3H. 


JJakie, Moro On ce 3aKJby4uTH Ja cy Exme3uja u Behe byme 
y HajMamby pyky OOaBJbasIM CaMO KJbydHe pale HeoMmxosHe 3a 
(PYHKIMOHMCabe MOMCa M Herow OlCTaHakK Y paTHHM cyKoOuma, 
ajIM He TpeOa HCKJby4HTH HH MOryhHocT ja cy payMM y WyHOM 
KallalluTeTy CBOjHx oBatihema. Hemo3Harto je qa mM je Exnesuja 
3a BpeMe elMyeMuje WOHeIa Mepe Koje Ou ycmMepuuie rpahane Kako 
ya ce ToHalllajy a Ou clipeyHsM WMpere 3apa3e: cBe UH Ja jecTe, 
ako je BepoBaTH TyKHuqu0BUM onMcuMa rpaja u Oe3sBuautha Koje 
je 3arocnoyapuso, Huje MocTojasia HUKakBa WlaHca Ja ce Te Mepe 
cupoBeyly, c oOO3HpoM Ha To ja ATHHa HHje ToceszoBasla opraHe 
W3BplIHe BuaCTH KOjH On obe30ehuBanH NOWITOBawe Mepa UH 
XalICHJIM OHE KOjH OM Ce OFIyMIMIM O HUX. C Apyre crpaHe, Moryhe 
je ipeTmocTaBuTH a cy Cy}OBM y HEKUM MOMeHTHMa ObycTaBJbasI 
pay Ha onpehenu mepuog ycuey Xaoca H3a3BaHOr elMJeMHjoM. OcuM 
crnomeua I Tepuksosor cyhera, y H3BOpuMa He NOcTo]H HujeqaH Apyru 
loyjaTak Koj Ou ca curypHowhy yiyTuo Ha TO Ja cy ce cyherma 
peOBHO oxpxaBasa. Iloctoju jou camo HHopmaliuya Ja cy 300r Kyre 
,ooraTH YMUpasi Haro, a CHpOMalHH peKo Hohn Zonas y Wocey, 


BeJIMKOr HacsleqcTBa“,*! asm je HejacHo Ja JIM Ta pedeHua 3Ha4H Ja cy 


81 Thuc. 2.53. 
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Ce OCTABHHCKe paciipaBe HOPMaJIHO OJBUJasle WIM Cy 3aMHTepecoBaHa 
Mla CAMO MOHOCHIIa CBOje 3AXTeBe HajlexKHOM MarucTpaty, Ma ce 
OHJa 4ekasIO Ha OOJbe yCIIOBe 3a ONp2xKaBarhe cyherma. 


J[p:KaBHu opraHH cy, 4HHH Ce, y HeKy pyKy HacTaBHJIM CBOj pad, 
LITO H3 HYKHOCTH, WTO 43 MOKyMaja Ja ce H30erHe NOTMyHa aHapxuyja 
W ypylaBakbe ayToputeta u JeMoKpatuje y nomucy. Umajyhu y suzy 
ya cy cBa Tpu Tea — Exme3nja, Behe bye u Xemueja — uMasia 110 
BHIe CTOTHHA, Ma U XHJbajja YIaHOBa, jaKO je TelIKO 3AMHCJIMTU 
KaKO j€ IBHXOB pay Morao Jia Teye Oe3 yrpoxKaBakba HUXOBOF 3/1paBJba 
MW wWiMperwa Oomectu Mehy uma. be3 Mepa counjamHe WucTanie 
WM KapaHTuHa, JpxKaBa je HeHaMepHO (HIM HeMapHO) AupeKTHO 
ONpMHeIa OLpxKaBalby elMeMUje THMe ITO je Ha 3aceqamuMa 
CBOJMX OpraHa CTBOPHJIa CBe yCuIOBe Ja Ce 3apa3a HEOMeTAHO TIpeHocHu 
ca rpahanuua Ha rpahannua. 


5. 3AKJBYWAK 


ATHHa je jo 3a BpeMe Coyona H3rpayusia TeMeJbe 37IpaBCTBeHe 
ciryKOe HW jeqaH OJ] HeHUX WiaBHUX NIpHHWHMa je OuIa WOCTYMHOCT 
3qpaBcTBeHe momMohu cByuMa, a MoroToBoO cHpomMaliHuMa. THM 
IIpHHUWMOM cy ce BOAMIH WU KaCHHjH ApxKaBHUYH: 3a BpemMe 
Ilepukia noctojasM cy IpHBaTHH VM WpxKaBHH JIeKapu Koj cy Ov 
cTalMOHUpaHH y rpayly, a HeKM OJ] HUX cy Ou HU ,,.myTyjyhu“ u 
KpeTasiu cy ce of rpaga Wo rpayia. J[pxaBue Jekape je nahao nome 
MW MMasIM cy OOaBe3y Ja OecmaTHO JIeye cupomallHe rpahaue, a 
IIpHBaTHH cy MOAcTHYaHH a He o”pehyjy BucHHy cBoje HakHajle 
yHaliped, lIpe iperieya W KOHCysITalHja, jep TakaB Ipuctym Ou Morao 
ja oOecxpaOpu cupomallne fa yormute Zohy Ha mpermey 300r Tora 
miTo He 64 Mor Wa ra mpuywte.” Jlekapu opor 700a cmatpasu cy 
a je PuaHTpoMMja KIby4y 3a YCIeMIHO TpakTHKOBare MeHIMHe U 
w3ieyere TMalujenata. [loxpTBoBaHOcT aTHHCKHX JieKapa BHJesIa 
ce ylipaBo 3a BpeMe kyre Kayla cy IIPBU MOXxuTaIM Wa Heryjy u 
jleye 3apaxeHe rpahane, oOomesajyhu u ymMupyhu mputom u camu. 
Haxkasoct, Kayja ce yBUeuO a HUjeqaH TpeTMaH Huje ToMarao, 
Hapoy HW JIeKape je oOy3e0 o4aj M CBM cy OnsIM MpelyuiTeHu camu 
ceOu. YupaBo oBa YHHeHHIa MOKa3yje a pa3BHjeHOCT 3paBCTBeHe 


8 Uect MOTHB XHMOKpaTcKHXx Jena je Wexapcxa etuka. Hp. Epid. 1.2.11: The art has three factors, 


the disease, the patient, the physician. The physician is the servant of the art. The patient must co-operate 
with the physician in combating the disease. 
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cilyK0e CaMa I10 CeO Huje JOBOJbHA, H ako Huje mpahena No3sHaBalheM 
 pa3yMeBakbeM IIpupose 3apa3e HW HeHOr WiMperba, Kao Wi ayjleKBaTHHM 
3]paBCTBCHHM Mepama, OuJIO KaKaB Hallop JIeKapa TOKOM elIHJjeMuje 
je y3arlyqaH MW CBOaM ce Ha cu3ndoscKky Oopby ca noceqMIamMa 
yMecTO pajja Ha OTKJIabamby y3poka. Cam4aH (eHOMeH Ce Morao 
IIPHMeTHTH HU KacHuje, TOKOM eluzemuje OyOoucKe Kyre y Espomn, 
Kayla cy Hemohuu Jiekapu Takohe u30eraBasIM 3apaxKeHe jep HULITAa 
luTo Ou Mpexy3enu He On cupeunsoO HuxoBy cmprT.*? He3sHate paha 
ocehaj Hemohn u WaHNky, a Waka Jlajbe BOM Ka aHapxuyjH U jo 
Behem OykTaby elluyemuyje. 


Ilocneaquue atuHcKe Kyre Ouse cy pa3zopHe. JleceTKoBaHo 
CTaHOBHUIUTBO HM MOC ,,oOe3rmaBsbeH cmphy Ilepuksa ocrapysin 
cy ropak ykyc y ycTuMa lipexuBemux ATubaHa. Ocum TyKuanyoBor 
yela He MOCTOJM HHjeqaH Apyru ciomMeH kyre cBe Ao IInarona, 
HeKOJINKO JelleHvja KacHuje;** HeKH TO TyMaye Kao Ja je TeMa Kyre 
OusIa UcyBule OomHa 3a ATHHaHe Ja OH UKO TMCao O HO} AOKI 
roy cy ce ocehaye HeHe Mocequue U cehatbe Ha HY OJIO 2%KHBO. 
TyOutaxk Ilepuxkia morpecao je nomuc 43 TeMesba, jep je Y MOMCHTy 
BeJIMKe KpH3e HW paTHHx CcyKOOa OcTao 6e3 jeqHe JIMYHOCTH Koja je 
lipeyctaBJbasia CHMOOJI CHrypHOCTH, CTaOWIHOCTH HU 3aTHOr W00a. 
Tlepukopa nosmTuka oOsIMKoBaia je ATHHY HW YTHIaJia Ha 2KUBOT y HO} 
MW MHOFO HaKOH HeTOBOr BPeMeHAa: HeToBa OTyKa Ja ce CaBe3sHHuKa 
Kaca ipedauu y ATHHy oMoryhuuia je OTpOMaH TIPHJIMB HOBIAa y TOJINC, 
yBohere rare 3a pall y 1pxKaBHUM TeNMMa NopcTaKsa je rpalane Ja 
aKTHBHHJe Y4ecTBYyJY y MOJIMTH4KOM X%KHBOTY Tpaja, a HeTOB 3aKOH 
o rpalhauctpy of 451/0 r. pe re. je qeduHucao rpalancKn cTaTyc 
HW Y4MHHO Ta CKCKJIy3HBHOM TIpHBMJIerHy om. Kyra je o{Hesla MW MHore 
ypyre OuctTpe u MyIayje yMoBe, Tako jja je ATHHa ocTasia ycKpahena 
3a UNTaBe TeHepallMje HOBMX HHTeseKTyaslala U MOTeHIMjasHuXx 
BeJIMKUX HMeHa KOJH On joj MOHeIM cyaBy. 


TellIkKo je He IIpHMeTHTH CIIMYHOCTH Ca JaHallHbOM er jeMHjOM 
SARS — CoV — 2 Bupyca. Kyra je 3arexma ATHHy HecripeMHy, a 
KOpOHa je JaHac 3aTeKJIa WeM cBeT. YupKoc JocTurHyhuma MoyepHe 
MeJIHIHHe, elMeMMja ce pa3BuJia y MaHeMMjy U 3aycTaBusia 
HOpMasiaH 2%KMBOT. CyoueHH CMO Ca CIMYHUM TpoOsemMuMa Kao U 
ATHbaHH, Camo y ~opMH XX] Beka: Bupyc 4nja IpHposa u MoceAHLe 


8 James Longrigg, ,,Epidemic, Ideas and Classical Society“, Has. qem0, crp. 37-38. 
8 Plat. Sym. 201d. 
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MW flajbe W3MH4y HayyHuMMa, HeayleKBaTHa peaklWja BuacTH, 
HeMOTHYHE eCMMCMHOIOMKe Mepe KOje ce HeOceqHO cipoBore, 
lipeontepehenu 31paBcTBeHN KallaluTeTH, HCKOHTpOJIMCaH IIpOTOK 
HelIpoBepeHux HHopMalHja U TeopHja 3aBepa, ryOuTak Bepe y 
HayKy HW OKpeTawe HaTIpHpoyHOM. AKO Hac je aTHHCKO HCKYCTBO 
UUITa Hayao, TO je Wa YCIeWIHOCT y 3ayCTaBJbaby elmuyemuje 
JI@KH Y Hay UW ClOCOOHOCTH JpxaBe Ja cy30nje Te3HHpopmaluje, 
Wa eytyKyje HW yYCMepH CTAHOBHUUITBO Ha MOWTOBawbe MpomucaHux 
Mepa — KapaHTHHCKHX HU ColMjasiHe JMcTaHle, Kao u a ob6e30equ 
(PyHKUMOHAaTIHy HU e*uKacHy 30paBcTBeHy Ciy2xKOy Koja he uMaTu 
JOBOJbHO Kallal{uTeta 3a JIedeHe CBUX. 
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Vojislav Stanimirovi¢, Una Divac 


THE GREAT PLAGUE OF ANCIENT ATHENS 


- Resume - 


Although the Athenian plague and the Covid-19 pandemic are separated 
by milleniums, there are many noticeable similarities between them. Despite the 
urban, technological and scientific development of the modern world, the reactions 
of governments, health officials and people are not too different from the reactions 
which had been documented by ancient historians. Humanity has been facing occa- 
sional catastrophies and pestilence since the dawn of time, and some tendencies in 
human behaviour remain the same, regardless of the march of time and massive 
changes societies across the world endured as the time periods of human history 
progressed. Whether we are talking about Ancient Athens or the modern world of 
the XXI century, we can notice that neither one of them was prepared for the epi- 
demic. Overwhelmed medical proffesionals, uncertainties regarding the nature of 
the disease and its consequences, inadequate health measures and control of their 
application, general panic and anarchy among the population, numerous conspiracy 
theories about the origin of the disease, dismisal of science and rationale. Nowadays, 
the spread of misinformation is especially made easy as the result of the existence 
of the internet, so the whole world is faced with global antivax movements and 
baseless paranoia. If the Athenian experience has taught us anything, it is that the 
burden of taming the epidemic cannot be placed solely on the backs of medical 
practicioners. The governments have to step up and take on the responsibility of 
effectively and transparently communicating with their citizens, curbing dangerous 
misinformation, and creating a set of logical and strictly imposed health-protective 
measures, which the government officials themselves will abide by as well. 


Keywords: Ancient Athens, epidemic, plague, pestilence, Pericles. 
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paar Das wae Opueunannu Hayunu pad 


Vuueep3sumem y Beozpady 


BUT WIM HE BUT — JA JIM JE WMPUTAJIHA 
TPAHC®BOPMAIIWJA Y BPEME ITAHTEMMWUJE 
COVID-19 CITAC 3A IIOTPOLUAYE, WIM 
UX, Y KOHTEKCTY HOBE PEAJIHOCTU HA 
TPXKULITY, WAHU HAPOUNTO PABUBUM?”™ 


- Cascemak - 


Tlandemuja COVID-19 je 0o6paxno npodpmaja came 
memesbe uoeeuancmea. Musuonu you cy mpaeuyno uzeyousu 
ocugome, a 30paecm6eHU CucmeMU WUpOM CBema noKa3a/U 
c6ee ceoje cnabocmu. JTok ce 3a Heke Opyuumeeno — eKOHOMCKe 
denamunocmu COVID-19 ucnocmaeuo nozy6num, Opyee 
cy Ooacueene 00 cada nueeuheno yopsaree. IIpoyec, Koju ce 
C pa3lozom onucyje Kao jedaH oO Hajeehux OobumuHuKa 
nanoemuje, jecme Ou2zumanna mpaucqdopmayuja. Odpehene 
uHmMepHem akmué6HOCMU KOje Cy Ouse, Mare Bue, y nNoBojy 
u Ha eKCnepumMeHMaIHOM HUBOY NocmaNe cy HOBAa peannocm, 
Kao Ha npumep: pao od Kyhe, Kynoeuna od Kyhe, Kpeodumu 
6e3 odacKa y 6aHky, yuere Ha Oasbuny, on - line Hayune 
Konqdepenyuje, eupmyenHu cacmanyu nocloBHux napmuepa 
u ci. IIpomena nompowaykux HaeuKa Uu reuxo6ea cee Beha 
okpeHymocm uxmepuemy, noKazala je moKOM naHOemuje OpojHe 
npeduocmu y OOHOCY Ha MpaduyUuoHaNHy mpeoseuHy, Kao Ha 
npumep npubabaree poba u ycilyea y3 WMO Mary UZ107CeHOCM 


“ Aytop je qouexT Ha IIpasHom dbaxyntety YHusep3uteta y beorpamy. EnexrpoucKxa aypeca 
ayTopa: nenad.tesic@ius.bg.ac.rs 

“Pag je u3paljex y oxsupy mpojexra [[pasuor dakystrera YHuBep3uteta y beorpayy 10, Ha3HBOM 
,,EnHgemuja. [Ipaso. /[pymirso.“ 3a 2021. roqmuy. 
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eupycy (vnpae/bdree puzuKoM 3apacaeareda). C Opyze cmpaue, 
noka3aio0 ce 0a ceeonuma Oueumaluzayuja uma u Hezamu6He 
acnexme, Kao wmo cy Heoelawheno npuKyn/oaree nodamaka 
O HagUKaMa Nompowdaua u ruxo6a OOpada padu Kpeupatea 
nepconaluzo6anux nouyoa. Jueumanna mpancdopmayuja je, c 
jeoue cmpane, nojavaia mpaduyuonamne pazioze parbueocmu 
nompowaya, Kao wmo cy: acueomHa 006, mMeHmanHa u 
qcbu3uyxa Hemoh u ci., alu je, c Opyze cmpane, omeopu.sa 
6pama HOBUM y3pOYUMa PareuBocmuU Kao WMO Cy: HeEOOcmamaK 
onpeme (ypehaja) Koju omoezyhaeajy on - line kKomynukayujy ca 
mpzoeyuma paou npubaesbatea poba, cadpocaja u yciyea ua 
Ou2umalHomM mpocuumy, HeOOcmamaK npucmyna uAmepHem 
Mpencu, HEOOCMamak Ou2umanHNe NucMeHOCMU U CA. 


Kyune pewu: npaeve nocaeduye nandemuje COVID 19, 
Oueumaina mpaucdopmayuja, Ou2zumanua 
Pparbueocm, npunyun Oucmanyuparea, npunyun 
Haozopa (npaherea). 


1. YBOX 


1.1. 3a Heke Mackapayla, 3a [pyre 2%KMBOT y BAHpe HUM 
OKOJIHOCTHMa 


Cretcka 34paBcTBeHa opraHn3ainja je 11. Mapta 2020. 
mpormacua manyemujy COVID-19.' Y Penyonunu Cpouju je 
qoHeta Oysyka Buage PerryOnuxe CpOuje 0 npormamemy OomecTu 
COVID-19 u3a3BaHe Bupycom SARS-CoV-2 3apa3Hom Oomeuthy,” a 
TlOTOM HW Oxtyka 0 IporatiieHy BaHpeqHOr cTatba.* 


' World Health Organization, Director-General’s opening remarks at the media briefing on 


COVID-19, https://www.who.int/dg/speeches/detail/who-director-general-s-openingremarks-at-the- 
media-briefing-on-covid-19---11-march-2020, 11/3/2020. 


7 


2 Onnyxa Braye PeryOmuxe Cpouje 0 npormamiemy Oomectu COVID-19 v3a3BaHe BupycoM 
SARS-CoV-2 3apa3Hom Oosemhy, Cryx6enu macuux PenyOsnmKe Cpouje, Op. 23/2020-3, 24/2020-3, 
27/2020-13, 28/2020-3, 30/2020-3, 32/2020-3, 35/2020-18, 37/2020-3, 38/2020-17, 39/2020-4, 43/2020- 
4, 45/2020-3, 48/2020-4, 49/2020-3. 


3 Omnyka (mpegceqHuka PerryOsuke, npenceqHuka Hapogue ckymtune uv mpescesHuka Braze) o 


Tiporaiiey BaHpegHor cTatba Ciry2xOeHH riacHuK PerryOsmke CpOnje, Op. 29/20. C Tum y Be3H BHI.: 
Pemieme Ycrasuor cya PerryOmuxe CpOuje Kojum ce ogOallyjy HHHIMjaTuBe 3a NOKpeTambe MOCTyIKa 
3a OlleHY yCTaBHOCTH HM 3aKOHHTOCTH OyslyKe 0 Mporsaliey BaHpegHor cTatba, Op. [Yo42/2020 og 
21. maja 2020. Onmmupuuje y yruuajy naHyemuje Ha YcTaBoM 3ajemyeHa paBa Bu. Anexcanyap B. 
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IIpema zedbunnynju C30, ,,o naHyeMujn Ce MOxKe TOBOPHTH: ako 
Ce Y HEKOj MOMy1alHju 10jaB HOBO, Tj. JO Tala HeMO3HaTO OOOJberHbe 
43a3BaHO HOBHM BApyCOM (umm OakTepHjoM) Ha Koje JbyqM HeMajy 
UMYHHTET, aKO MOCTOJH BeJIMKH CTereH MH()eKTHBHE mohu yeposBEi 
OoJIeCTH HW AKO y3pO4HHUH OouecTu H3a3HBajy Tellike NocmeqnHe™. 


Matte (bopMasIHHM je3HKOM Moxe ce Ka3aTH Ja je WaHyemuja 
COVID-19 kpusa y ccbepu jaBHor 30paBsba He3aOesexKeHa Y HOBHJe 
joa koja je ToBes1a JO oAToBapajyher ogropopa y oOsMKy pa3IM4YHTHX 
BaHpewHuX Mepa.° IIpeny3eTe Mepe y WHJby cy30njarba 3apa3e ca 
MOTCHIMjasIHO CMPTHHM HCXOJIOM ToyceTHIe Cy Hac HeEKHX CKOpO 
3a00paBJbeHHX KaTeropyja: KaO LITO je KapaHTHH (Mepa n30ualuje 
ompehenor Tpajata),° HapeqOa o ocTaHKy Koz Kyhe (eur. ,,stay at 
home‘) mpahena 3a0paHoM pajia ycJIy2KHUX JjesaTHOCTH Koja ce Hekajla 
3Bas1a , MOUMUMJCKM 4ac“, a caja MOMlyapHje: MOTIYHO WIM esM4HO 
3aKJby4aBaibe (eur. ,,lock down*“),’ mpormtycHuia Koja HaM OMoryhaBa 
a mpehemo apxaBHy rpaHutty, yhemo y OMMJbeHH pecTopaH,* WI 
yKUBaMO y KOHIepTy,’ Koja ce HeKajla Ha3HBalla ,,ausvajs“, a cazla 
3HaTHO OeHurHuje COVID nacom uM 3eneHH CepuduKat." 


Tajuh, ,,. lojequnu MehyHapogqHonpaBHu WM ycTaBHONpaBHH acieKTH MporsalieHa BaHpeHOr cTawa 
y Penyonuun Cpouju 300r cipeyapara Wiuperba u cy30ujamba 3apa3He Oomectu Covid-19", Apxue 3a 
npaene u dopywumeene nayxe. Op. 1-2/2020, crp. 13-50. 


4 Bua.: Haramra Werposuh Tomuh, Ocurypate y 00a kopoue — katactpobamHu pu3uuH y 400a 


tlaHyemuje [[paeo u npuepeda, Op. 3/2021, crp. 329. 
5 Ynop.: EPAS Study — Background, https://www.coe.int/en/web/sport/background, 07/01/2022. 


®° KapaHTnH ycuex naHyemMuje UpHe CMTpH, Kako ce HeKajla Ha3MBasla Kyra je ,, IpBOOHTHO Tpajao 


Mecell JaHa, MelyyTuM, HclocTaBHIO ce Ja je TO MpekparTKo, ma je mpogzyxen Ha 40 gana. Oryya 
MW Ha3HB KapaHTHH - Of HTaMjaucKe pew Quarante (yeTpyecet)*. CnaBuna Crynapymuh, Ipsu 
KapaHTHH oTBopeH y JyOposuuxy 1377. rogqune, [Zoaumuxa, 25.03.2020. https://www.politika.rs/scc/ 
clanak/4508 1 9/Prvi-karantin-otvoren-u-Dubrovniku-1377-godine, 7/1/2022. 

7 Joseph Amankwah-Amoah (et al.), ,COVID-19 and digitalization: The great acceleration“, 
COVID-19 and digitalization: The great acceleration (nih.gov) 30/12/2021, crp. 602-611. 

8 Wester van Gaal, France to ban unvaccinated people from bars and restaurants, https://euob- 
server.com/world/153940, 7/1/2022. 


°  Mapuja Janxosnh, ,,Kopoua Bupyc u cbectuBanu y CpOuju: Bakuwua u HeraTuBaH TecT cy 


oBOr JleTa yila3HHe 3a MacoBHe Jorahaje“, BBC, 4 jyn 2021, https://www.bbc.com/serbian/lat/srbi- 
ja-573 18394, 07/01/2022. 

‘© Og upsor jyna 2021. roquue, rpalanu EY u pesngeutu y Moryhxocrn cy 2a uMajy jeqMHcTBeHH 
QurutaiHu ceptuduxat (eur. Digital COVID Certificates) u3naT u BepHduKoBaH Wupom Exsporie. 
https://ec.europa.eu/info/live-work-travel-eu/coronavirus-response/safe-covid-19-vaccines-europeans/ 
eu-digital-covid-certificate_en, 07/01/2022. 
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3allITHTHe Macke cy MocTasie OOaBe3aH 34paBCTBeHH HM MOJHU 
jetasb.''| 3arBapaHe cy TproBHHcKe pasbe,’? MapoBu cy OTKa3HBasIN 
BeHYakba, OK Cy caxpaHe CBeETCKM MO3HaTHX BesIMKaHa O(p2KaBaHe 
y Hajy2kem MOpoHH4HOM Kpyry.’* 


Ako kao UJLyCTpalvjy y3MeMo jeyHy W3y3eTHO BaxKHYy U 
pacTpocTpameny JIPylITBeHy AaKTHBHOCT Kao ITO je CIOPT, jacHo je 
ja je taneyemuja COVID -19 OurHo yrutasa Ha CBe HeroBe aciiekTe. 
bpojHe TakMuyapcKe Ce30He Cy 3aBpLeHe lIpe BpeMeHa, a HayIMeTaba 
OTKa3aHa, TaKO Jja je Yak MH Onummujaya y ToKujy ofp»KaHa y HOBOM 
TepMHHy, HEKOJIMKO MecelM KacHuje.'* C THM y Be3H, OTBOPeHH cy 
OpojHu cropoBH,'° 10 pa3uIM4HTHM Temama'’’ Melhy KojuM JOMMHapa 
OHa Jja JIM je WaHyeMuja Bulla cua HW cu. Hexu dbyqOascKu KTyOoBH 
cy cpa3MepHo CMarbiIM TlaTe urpauuma,'’ TOK cy pyri KryOoBu 
yMalbJIM 3apadty CAMO OHHM HeBaklMHucaHu.'* U3mMemeu je HadHH 
opraHu3alvje clopTcKHx Worahaja,!? HaMeTHyTa je WMsleMa ja JIM 
HeBaKHHMCaHl CHOpPTHCTH YIpKOC AMMHMCTpaTHBHUM OrpHvderuMa 
Mory Ja y3my yueuthe Ha Takmuyemy.”’ Ha mpumep ,,l1ejMejkep 


1 ,How well masks protect“, https://www.mpg.de/17916867/coronavirus-masks-risk-protection, 


07/01/2022. 


2 ,Ems 3aTBopvo cBe MposaBHuye y Hyjopxy 300r omuKpona“, MTomumuxa, 28.12.2021., 


https://www.politika.rs/scc/clanak/4956 1 1/Epl-zatvorio-sve-prodavnice-u-Njujorku-zbog-omikrona, 
07/01/2022. 


‘5 Tako je 1aHyemuja KopoHa BUpycoM OHemMoryhuua Ja Jby 4M u3 Wesor cBeta Zohy Ha nocmeqHU 


ucipahaj bopucnasa bope Cranxosuha jeqHor of Haj3aciy2KHHjuXx WojequHalla 3a pa3sBoj CBeTCKe 
Komapke. ,,bopa Crankosuh caxparen y beorpagy, y3 upucycrBo nopoguye, Hoeocmu online, 23. 
03. 2020. https://www.novosti.rs/vesti/sport.295 .html:854706-Bora-Stankovic-sahranjen-u-Beogra- 
du-uz-prisustvo-porodice, 07/01/2022. 

‘4 Tokyo 2020 Olympic and Paralympic Games postponed to 2021, https://olympics.com/en/news/ 
tokyo-olympic-games-postponed-ioc, 7/1/2022. 

'S The Impact Of COVID-19 On Procedures In Sport Disputes Resolution - First Report 12 June 
2020, https://www.lawinsport.com/topics/covid19-impact/item/the-impact-of-covid- 19-on-procedures- 
in-sport-disputes-resolution-first-report-12-june-2020, 7/1/2022. 

'© How COVID-19 Is Impacting Commercial Sports Contracts, https://www.lawinsport.com/topics/ 
item/how-covid-19-is-impacting-commercial-sports-contracts, 07/01/2022. 

'7 Pravin Steele, Premier League salaries during the pandemic, https://economics.blogs.bristol. 
ac.uk/2020/06/15/premier-league-salaries-during-the-pandemic/, 07/01/2022. 


'8 Josh O’Brien, Bayern Munich hit unvaccinated stars with salary cut as pay ‘docked’ if self-isolat- 


ing, https://www.mirror.co.uk/sport/football/news/bayern-munich-wage-cut-covid-25527744, 7/1/2022. 


'° “Tp xKMUITe CIIOpTa Ce HaKOH 3aTBapaba YCJIOBJbeHOr MaHeCMHjOM 3HadajHO MIpoMeHHO. 


Cnoco6Hoct HHoBalija 4 IpHarohaBarba H3MCHBeHOM TpxKHLITy CiopTa, lIpe{CTaBsba WOCeOHO BaxkHe 
BeluTuHe™... Equta Kactparosuh, Musan J[paruh, ,,Opranusayyja coptckux orahaja y oKonHOCTHMa 
Kosug 19“, 360pnux padoea Konaonuuke wore npupoduoe npaea - Caobodan [epoeuh, Op. 1/2021, 
ctp. 316. 


20 Ha eBpOrcKOM KOMapKalIKOM Tily je HapOYHTO 3aHMMJBUB Cilyyaj KOjM je Hocieo mpex 


HeMa4uKH Cy] Tako WTO je komMapKamKH Kty6 (,,Telekom Baskets Bonn“) packuuyo yrosop 0 payly ca 
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Bpyxsmuu Hetca - Kajpu Upsunr je of0u0 a IpuMH BaKIMHy MIpoTHuB 
Bupyca Kopoua u 300r Tora My, yculey, MpaBusia Koja cy Ha CHa3H 


y Ibyjopky, jeqHo BpeMe Huje O3BOJbeHO Ja HacTynia 3a bpyKIMH 


Hertce“.”! 


2. EKOHOMCKE TIOCJIEAMUE TAHTEMVUJE 


2.1. 3a BehuHy 134308, 34 MalbHHy W3y3eTHa TIpHiMKa 


Ilangemuja COVID-19 je uctrakia u mposzyOusa mpoOseme y 
norieqy ania cHaOjeBarba, HeOcTarka pajiHe CHare U MHpalluyje.”* 
JJomsio je 20 CKOHOMCKe pellecuja 4Hju je “OKu ad jeqHHCTBeH y 
MOJ{€PHOj CEKOHOMCKO] HCTOpHjH jep ce OAHOCH Ha MojaBy 3apa3e,”* a He 
Ha HeKH yoOu4ajeHH CKOHOMCKH HIM (PHHAHCH]CKH H3BOP CKOHOMCKOT 
naa.” IIpey3eha Ha 3atiaqHom baskaHy HUcy ocTasla H3010BaHa, 
3a0esIexKeHH cy 3HayajHu ryOuH U Way IpHBpesHe aKTHBHOCTH.” 


mpodbecwoHasHM urpayem -Joshiko Saibou, cynpoTHo ommiTHM npaBwiuma - 6e3 IpeTxogqHor ymo30perna, 
y3 oOpauoxere a je Ipactwuna akuja Mopasia OUTH TIpesy3eTa MOWITO je Hrpay peACTaBsbao aKTeHH 
PH3HK 110 caurpaye, ocobsbe y KyOy Hu MpoTuBHHKe. Mako je oBaj cly4aj] OTBOpHo OpojHa THTawba 13 
cbepe 3allITHTe JbyCKUX TIpaBa HM payHUX OfHOCAa, OHa HUCY TO*KMBEeIe CyACKO paspellierbe, MOLTO 
cy urpay 4 kyO yOp30 NocTHrH BaHcyyCKO NopaBHatbe. Ansgar Fafbender, Dwayne Bach, Fired For 
Breaching Coronavirus Rules: Key Points From The Joshiko Saibou Case, https://www.lawinspott. 
com/topics/contract-law/item/fired-for-breaching-coronavirus-rules-key-points-for-sports-clubs-from- 
the-joshiko-saibou-case?category_id=117, 5/1/2022. 

2! Huxosta Hopaxosuh, ,, Hoeu onmumuszam“: Kajpu he unax uepamu o6e cezoue?, https://sportklub. 
rs/kosarka/nba/novi-optimizam-kajri-ce-ipak-igrati-ove-sezone/, 13/10/2021.; Ommmpuuje: Rhodri 
Thomas et al., ,,How Sports Leagues & Federations Around The World Are Sanctioning Players Breaking 
Covid-19 Rules“, https://www.lawinsport.com/topics/item/comparing-how-different-sports-bodies-are- 
sanctioning-covid-19-breaches-by-players, 11/3/2021. 

» The coronavirus effect on global economic sentiment, https://www.mckinsey.com/business-func- 
tions/strategy-and-corporate-finance/our-insights/the-coronavirus-effect-on-global-economic-sentiment, 
11/10/2021. 


3 -Y ycTOpHjH cy OMMCaHM CIM4He 3apa3e Ca EKCTpeMHUM Tocsequyama. IlaHyqemuja kyre y 


Llapurpazy cpequHom 6. Beka je Ou1a y3pOK CMpTH OKO TpehuHe CTaHOBHULITa H KOOHO je Tes1oBasia Ha 
eKOHOMH]y, HapoOuuTo Ha TproBHHy, a 300r Kosalica MOJLONPUBpeAHE WeNaTHOCTH OWWO FO HeocTaTKa 
2%kuTa HM BHHa. Dejan Bodul, ,,Sta (ni)smo nauili iz pandemijskog razdoblja rimskog carstva: organizacija 
civilnog pravosudenja u vrijeme COVID 19 pandemije“, Harmonius - Journal o Legal and Social Studies 
in South East Europe, Op. 2020, crp. 34 —35. Ontmpuuje 0 ApylitTeHo - CKOHOMCKHM MocsiequaMa Kyre 
y cpeyibem Beky Buy.: Musou Crauxosuh, ,,Statute of Laboureres, jeqaH (He)ycliemm IpaBHH OLTOBop 
cpeqeBexoBHe Enriecke Ha JpyWITBHO - CKOHOMCKe Hocslequue kyre“, Apxué 3a npaeue u Opyuumene 
uayxe, Op. 3-4/2021. 

4 AnexcaHyapa Upamhesnh, ,,EKoHoMcKH WoK MaHyemuje COVID 19 — pexperuuua y rmo0aHuM 
e€KOHOMCKUM kpeTabuma™, Exonomcxe udeje u npaxca, Op. 37, jyH 2020, ctp. 7. 

5 World Bank Group, Exonomcku u counjamHu yruyaj COVID-19, 3amaqHu Bamkan 
PeqoBHH eKOHOMCKH u3Bjeuitaj Op.17, [[puBarnu cextop, https://thedocs.worldbank.org/en/ 
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Vinak, ucmoctaBusio ce qa cy Heke ApxKaBe M MOCMOBHE 
WeaTHOCTH Ouse BULIe yrpoxeHe, a Wpyre Mabe. Ilanyemujom cy 
HapounTo norohene ove IpHBpeyHe pate Koje cy JUpeKTHO MoOBe3aHe 
ca CHOOOJOM KpeTatba, Kao LITO je Typu3aM~ u aBno caoOpahaj. bpojxa 
IlyTOBalbha HM JICETOBM CY OTKa3aHH, WTO 300r aaMMHUCTpaTHBHUX 
3a0pana’’ mTo 300r OomecTH Hocaya.”* C zpyre cTpaHe, mpolBeTasn 
cy dapmMateytcka uHAycTpuyja, IT cextop u pa3IM4MTH WOcTaBHH 
ceppucn.”” 


3. COVID-19 KAO IIPABHM AKLIIEJTIEPATOP 


Ilanyemuja je dyHAaMenasHO W3MeHMJIa OCHOBE JIPyLITBA. 
Vi3mehy octanor, COVID — 19 je moctao He3aoOusa3aH PaKTop 
y lpaBHoj ccdbepu y3pokyjyhu OpojHe mocmequie Koje (ycOBHO) 
MOXKEMO MOeHTH Ha 


1) nocnequiye Oonectu COVID - 19 no onmre mpaBHe axTe 
—jlerncylaTHBHe mocsequie (eur. ,,legislative consequences“) 
Koje Mory OTH HeTlocpeyHe u MocpeyHe; 


2) nocneguie Oonectu COVID — 19 no mpaBHo-nocnoBHe 
omHoce - TpaHcakiMoHe mocsezne (eur. ,,transactional con- 
sequences“), 


3) nocnequie Oomectu COVID — 19 no octane MpaBHe o7HOCe 
- ocTayIe paBHe Mocsequue (eur. ,,other various legal conse- 
quences‘). 


doc/168321591340102093-0080022020/original/WBRER1712PrivateSectorBOS.pdf, crp. 3, OECD 
Interim Economic Assessment (2020). Coronavirus: The world economy at risk, https://www.oecd.org/ 
berlin/publikationen/Interim-Economic-Assessment-2-March-2020.pdf, 7/1/2022. 

6 Marianna Sigala, ,, fourism and COVID-19: Impacts and implications for advancing and resetting 
industry and research“, Journal of Business Research, Vol. 117, September 2020, erp. 312-321 

°7 3a0paHe KpeTatba HajTexe cy Noroguse MelhyHapogHU aBuo caoOpahaj. CBetucras Jankosuh, 
,[IpapHe nocmegquue Hopemehaja y 1yTHH4KOM aBuo-caoObpahajy Hactamux yoney COVID-19", [/paeo 
u npuepeda, Op.4/2021, 523 -539 Onmmpuuyje Bug: Joseph Amankwah-Amoah, ,,COVID-19 pandemic 
and innovation activities in the global airline industry: A review“, Environment International 2021, crp. 
156. 

*% Xvsbajle JIeTOBa WMpoM cBeTa OTKa3aHo Ha boxuh 360r omuKkpoua, IlonutuKa 25.12.2021, 
https://www.politika.rs/sr/clanak/49542 1/Hiljade-letova-sirom-sveta-otkazano-na-Bozic-zbog-omikrona, 
07/01/2022. 

°° Heku ayTopH cy ucka3asM Ooja3aH a he ZoyaTHo jayatbe BeIMKHX e - TproBHHa ycsley BUpyca 
OBECTH JO NOTHYHOFr ralierwa MaJIMXx WposaBHuua (eur. corner shops). Peter Dannenberg et al., ,,Digital 
Transition by COVID-19 Pandemic? The German Food Online Retail‘, Journal of Economic and Human 
Geography, 2020, Digital Transition by COVID-19 Pandemic? The German Food Online Retail - Dan- 
nenberg - 2020 - Tijdschrift voor Economische en Sociale Geografie - Wiley Online Library, 7/1/2022. 


66 


APXUB, 3-4/2021 - Henao C.Tewuh, Bumu uau ne 6umu - 0a au je Oueumanna 
mpaxqdopmayuja y epeme nanoemuje... (cmp. 61-102) 


3.1. Hocnequyue Oonectu COVID-19 to onrte mpaBHe axTe 
(lerucyaTMBHe Mocseqnye) 


3.1.1. Henocpeoue (Oupexmue) aezucnamuene nocieduye 


Ilo n3000Bamy HoBor BUupyca SARS-CoV-2, ycey onacHocTu 
10 jaBHO 3paBsbe, BehuHa Jp»xKaBa y CBeTy pearoBalia je yCBajakbeM 
ofroBapajyhnx mponuca KojH TpescTaBJbajy JupeKTHy JIeTHcaTHuBHy 
nocuequuy WaHyemuje. 


Y Penyomuun Cpouju ycpojeHe cy OpojHe ypenOe KojuMma je 
Baya nokylWasa Ja yipaBsba KpH30M VM KOJIMKO TOIMKO yOuIaxKH 
ecpeKTe MacOBHOr 3aparKaBarba CTAHOBHUIITBA.*° Kao Haj3HadajHuyja, 3a 
(byHKUMOHUCalbe TIpaBocyha, Moxke ce H3{BOjHTH Ypez0a 0 poKOBUMa 
y CyJICKMM TOCTYyIII{MMa 3a BpeMe BaHpesHOr cTatba Wporiamenor 15. 
Mapta 2020. roqMHe KOjOM je IIpomucaHo a pOKOBH 3a MOAHOMWeHe 
TyKOe y NapHH4HOM MOCTyIKy, IpHBaTHe TyxKOe y KPHBHYHOM 
MOCTYNKy, Iipewora 3a MOKpeTaHe BaHapHWM4HOr MOCTyNKa WIM 
MOCTYIKa H3Bpliierha HU OOe30eherma, MOTHOLMIeme TyxKOe y yiIpaBHOM 
copy HU MosHollewe ycTaBHe 2%KaOe pectajy Wa Teky 3a BpemMe 
BaHpeHOr cTaa porsamenor 15. mapta 2020. roguue.*! Hopey 
Tora, IpomucaHo je ja pOKOBH 3a H3jaBJbUBalbe IIpaBHUX JICKOBA, 
lIpaBHUX cpe{cTaBa WIM 3a Ipesy3HMarbe Jpyrux MIpolecHux pau 
y moctymuuMa “3 utaHa 1 ope YpenOe mpectajy 4a TeKy 3a BpeMe 
BaHpeyHOr cTaHa upormamenor 15. mapra 2020. rogquue.* 


Y OBOM KOHTeKCTY, MHHUCTapcTBo MipaBye PerryOnuKke Cponje je 
noHeno: IIperopyke 3a pay cy0Ba HW JaBHUX TyKHJIalTaBa 3a BPeMe 
BaHpeHOr CTabha pormawmienor 15. mapra 2020. roquue, IIpenopyKe 
3a pay] jaBHUX OesexKHHKa 3a BPeMe BAHPeHO CTakba MporaleHor 


3° ‘JeqaH Opoj opux ypenaba je 10 MpecTraHky BaHpeHOr CTakba MO3aKOHeH. 3aKOH O BaxKery 


ypega6a koje je Bilajla y3 CyMoTMuc lpeycequuka peryOuMKe JOHea 3a BpeMe BAaHPeAHOr CTakba Hi KOje 


je HapogqHa ckymuiTHHa MoTBpauIIa, Cayoicbenu enacuux PC, Op. 65/2020. 


3! -Ypen6a 0 pokopuma y cyCKMM MOcTynMMa 3a BpeMe BaHpexHOr cTata Mpormamexor 15. 


mapta 2020. Toquue, Cayaic6enu enacnuxk PC, Op. 38/2020 un. 1. Camaue Mepe 4uju je Wb On0 Ja ce 
omoryhu dyHKuMOHHCcabe MpaBocyha y ycOBUMa MaHeMuje y3 3alITHTy OCHOBHHX lpaBa rpahana 
lipeyy3eTe cy WMpom eppone. Management of the judiciary - compilation of comments and comments 
by country, European Commission for the Efficiency of justice (CEPEJ), https://www.coe.int/en/web/ 
cepej/compilation-comments, 7/1/2022. 

* Ypeq6a 0 poKoBuMa y CyACKHM MOcTyMlMMa 3a BpeMe BaHpesHOr cTatba Mporsmamsenor 15. mapra 
2020. roquHe Cayocbenu enacuuk PC, Op. 38/2020, un. 2. 
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15. mapra 2020. roquue.** IIpernopyke 3a pay jaBHUX M3BpIINTesba 
TOKOM BaHpeHOr cTaHa Mpormamenor 15. mapra 2020. roguue.** 
Hakon ykujjarba BaHpeHOr CTaba CTeKIIM Cy ce POPMaJIH yCJIOBH 
3a HOBpaTak Ha peOBaH pexkuM pajja, aM cy onpehena ucTpaxkuBaba 
TloKa3avia Jia ce cyherba Ul Jasbe YecTo omNaxKy, 300r OoecTH y4ecHHuKa 
y MOCTYIKy WIM HUMXOBOr KOHTaKTa Ca 3apaxKeHUM JIMIMMa.*> 


3.1.2. Tlocpedue (unoupekmue) 1e2euctamuene nocreduye 


Tlopea, QupekTHux JlerucwaTHBHUXx nocneyuia, COVID-19 je 
JleIOBaO Kao IipaBHH aklleslepaTop Uy HEKMM Cilry4ajeBaMa JOHOMIeHa 
HOBHX 3aKOHa HM W3MeHe MocTojehux Koj HUCY y JMPeKTHO] Be3H ca 
CaMOM TlaHJeMHjom.*° 


Kao TumM4aH MpuMep Mocpeyeve JIerucuaTuBHe Mocueqnye 
domectu COVID-19 y 3aKoHogasctTBy PemyOsmuKe CpOnje Moxxemo 
HaBecTH 3aKOH O JMTMTaHOj] MMOBHHU.*’ OBHM 38KOHOM JOHeETHM 
y TOKy MaHyemuje Ae*@unucana je THIMTasHa MMOBHHA, OHOCHO 
BUpTyesIHa HMOBHHA, Kao JJMTUTAIHM 3allMc BPC AHOCTH KOjH Ce MO*KE 
WMIUTaIHO KyMOBaTH, TposaBaTH, pa3MeHUBaTH WIM TpeHOCHTH U 
KOJjH Ce MO#Ke KOPHCTHTH Kao CpeJICTBO pa3MeHe HJM Y CBpxy yylarara, 
lip 4eMy JHruTasiHa UMOBHHAa He yKby4yje WMruTasHe 3arMce 
BaJlyTa KOje Cy 3aKOHCKO cpeycTBO muahaha u Apyry (uHaHcHycky 
HMOBHHY Koja je ypehena JpyruM 3aKOHUMa, OCUM KaJja je Apyrauqnyje 
ypeheHo oBuM 3aKoHoM.*® 


33. Muuucrapcrso npapye, 6p. 740—-07-329/2020-05, 17. mapr 2020. roguHe. OnmmpHuje Buy: 
Jlejaun Byphesuh, ,,. Yruuaj enuyemuje va jaBHoOesexuuaky JenarHoct’, [/paeo u npuepeda, Op. 4/2021, 
ctp. 473-488. 


* Osum je Komopu jaBHux u3BpLIHTeJba MpelopyyeHoO AOHOUIeHe yIyTCTBa 3a Oarawe 


V3BPLWIHHX TocTynaka (y3 oLpehene u3y3eTeKe) KOjH Ce CIIpOBOLe pal HaMUperba HOBYAHHX H OCTBaperba 
HeHOBYaHHX MOTPAKHBalba 3a BpeMe BaHpedHOr cTaiba. MunucrapctBa mpaBye, Opoj 740-08-330/2020- 
05, 17. mapr 2020. rogune. OnmmpxHuje Bug.: Huxoma bogupora, ,,O cnposohey npuHygqHor u3BpuieHa 
y YCIIOBMMa BaHpeHOr CTalba H3a3BaHOr eIHeMHjOM KopoHa Bupyca“, [/paéo u npuepeda, Op. 3/2021, 
285-304. 


3° Mustena Bacuh, Codbuja Manguh, ,,Pay cyqoBa TOKOM eltHyemuje 3apa3He Oomectu COVID - 19 


Auasu3a 4 mpenopyKe“, OEBC, https://www.osce.org/files/f/documents/4/d/484163.pdf, 7/1/2022, crp. 
37. 

6 TIpema HekuM ayTopuMa ,,yTutaj COVID-19 Ha npaBo Moxe ce MocMaTpaTH H3 yrla JOHOLIeHa 
HOBHX akaTa H Taj je yrao IpHposHa NocueqMua Hanyemuje.* Mehyrum, nocToju 4 HH AMpeKTHH yTuIaj 
COVID-19 na qoHomeHe ommTHXx akaTa KOjH MaTepHijasIHONpaBHo HeMajy Be3e ca BUpycom. Credax 
Iletposuh, ,,3anora Ha QHruTaIHOj] HMOBHHM™, IpeyaTo pau objaBsbuBalba y 300pHuKy payoBa ca 
mpojexta IIpasuor daxysteta YuuBep3uteta y beorpagy: ,,Enugemuyja. IIpaso. Ipyurrso.“ 3a 2021. 

37 Cayorc6enu enacnux PC, Op. 153/2020. 


38 3aKOH O AHrHTaHOj uMoBuHU 4. 2, ct.1 TayKa 1). Hemro mmpy qeduHuMjy qurutamHe 
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JIpyrv ipuMep 3aKoHOaBHe pedopMe Koja ce Moria O4eKMBATH,*” 
asIM je MaHyemMuja 3HayajHo yOp3alia Mpolec mpoMeHe, OAHOCH ce 
Ha 3aKOH 0 TIPHBpexHHM ApylwiTBuma. M3mMeHama ycBojeHuM y jeKy 
TlaHJeMuje, IPHBpeHOM JpylWiTBy je Mopey WocaalwHe oOaBese a 
peructpyje allpecy 3a lIpvjeM eyIeKTPOHCKe MOLTe, yBeeHa H OOaBe3a 
ja ce peructpyje KaO KOPHCHHK eJIeKTpOHcKe yripaBe.*” 


Tlocpeque slerucuaTuBHe Nocieque Man eMuje y KOMIIaHHjCKOM 
lipaBy yousbuBe cy uy mpasy EY. ,, Heke qpxaBe wiaHuile, koje HUCy 
WMaJie MexXaHH3Me IIpoBepe CTpaHux JMpeKTHUX MHBeECTHIMja Y CBM 
CeKTOpuMa IpuBpeye (Ha ipuMep, CroBeHuja), yCBojusIe cy HOBe 
IIpomuce y OBOj OOsacTH, JOK Cy Wpyre ApxaBe ulaHuie NoKypuse 
Ca JJOHOMeHeM H3MeHa HUXOBHX MocTojehux MexaHH3ama IIpoBepe 
(Ha mpumep, Hemayxa)‘“*! 


3.2. Mocnegquye Oomectu COVID - 19 no mpaBHe MocsoBe 
(TpaHcakUMoHe Mocsequye) 


Kao jeqHa Of] yOusbUBUX pe3yITaTa MaHyemuje COVID -19 
je mopeharse Opoja rpalhaHckux cnopopa” u To HapouNTo y ccbepu 


(BupTyesHe) CBOjHHe KOjOM ce OHa He HoucToBehyje ca JHTHTaIHHM 3alHCoM BpexHocTH BHy.: Henay 
Temmh ,,ma 1m cBojuHe y BupTyesHoM cBety - O mpupogH cyOjeKTHBHHX IpaBa Ha eJIeKTpOHCKHM 
qoOpuma™, [7paenu acueom, Op. 11/2008, erp. 187-215. 

*° JeqHa Of MpoMeHa y KOMMaHHjCKOM IIpaBy Koja Ce MOrIa OYeKHBATH, a Ha KOjy je yTuIasa 
Ww Tangemuja COVID-19 jecte u mpoMena WHJba IpHBpesHOr ZpyuiTBa. O mpusarohapawy WHsba 
IIpHBpeqHOr ApyWITBa IpPyWITBeHOM KOHTeKCTy, TaKO Ja je caja BUIIe yCMepeH Ka COWMjasHO 
ogroBOpHHjeM Nonalawy. OnmupHuje Buy.: Byk Pagosuh, ,,[ [us mpuBpeaquor ZpyuiTBa ca OCBpTOM 
Ha akTyeHy manHyemujy, Peeuja Konaonuuxe wxkore npupodnoe npaea, Op. 2/2021, erp. 54 -55. 

0 ,Apylirso je AyKHO Ja uMa alpecy 3a IpHjem euIeKTpOHcKe Moire, Koja ce peructpyje y cKany 
Ca 3AKOHOM 0 perHcTpalluju, Kao H a Ce perucTpy]e kao KOPHCHHK ycslyra esIeKTPOHCKe ylipase, y cKayy 
Ca 34KOHOM KOjHM ce ypelyje eleKrpoHcKa ynpaBa.* 3aKoH O IpHBpeqHHM ApywiTBuMa, Cxyoicbenu 
2nacnuk PC, Op. 36/2011, 99/2011, 83/2014 - ap. saxon, 5/2015, 44/2018, 95/2018, 91/2019 u 109/2021, 
am, 21, er, I. 

“| Pay 3allITHTe Hal|MOHaJIHHX MHTepeca JOTaLaliHbH HadetHO HOepasaH CTaB yCTyMHO je MecTO 
KOH3e€pBaTHBHHjeM, IPOTeKUHOHHCTHYKOM cTaBy. Mupjana Pagosuh, ,,Koutpoma crpaHux QupeKTHHX 
MHBeCcTULMja y Ipapy EY y ycuoBuMa KpH3e W3a3BaHe NaHeMujoM’, Cmpanu npaeuu sicueom, Tog. 
LXV, Op. 3/2021, crp. 370. 


® TIpema mogauuma HemayKor Yapyxerba cyguja (Deutscher Richterbund) y 2020. je Ous0 oKo 


10.000 croposa Koju cy ce ogHocuM Ha COVID-19, a HemauKku CaBe3HH ycTaBHH cy 3a0ee2xKHO je 
yak 880 mocTytlaka Koj cy ce THHaH COVID-a 19, https://www.etl-rechtsanwaelte.de/aktuelles/erste- 
gerichtsentscheidungen-zum-coronavirus. Has. npema: Anexcanapa Maranuh, ,, palancxu cnoposu 
kao mocuequya COVID-a 19“, Pesuja Konaonwuxke mkosle NpupogHor pasa, Op. 2/2021, crp. 116. 
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HeypeaqHOr MCIlyHeHYy yrOBOPHUX OOaBe3a,** paqHHx OfHOCA, 
OTKa3aHMX IyTOBakba WM TYPHCTH4KUX aparkKMaHa “ uv ocurypatha.* 


Heke of nocnequua NaHyemMuje Ouse cy Heu3BplieHe U 
HeypeHO W3BpliierHe yroBopa. To je OpojHe ayTope HaBello ja 
MOHOBO y cBeTIIy OomectH COVID -19 carmegajy uHcTuTyTe Kao 
ITO cy pacKHy yroBopa ycslex WpomMerexe oKoHOcTH.”* TIputom je 
jeqHa of Iperopyka Hay4He 3ajeqHue 3a ApxKaBe EY ya obe3bere 
JesIOTBOpHY puMeny lpaBiisia O HeEMOryhHOcTH U3Bplierwa yroBopa 
W Bue cuute.*’ 


Kako Ou ciipeunse pa3sapajyyhe mocmegquye 10 IpuBpezy u 
apacTH4aH Majl JIMKBUHOCTH MHore JIpxKaBe y EY ysesle cy cycrieH3Hyy 
oOaBe3a (3a Ly2KHUKe) H MOpaTOpHjyM Ha packuy yroBopa. “8 


3.3. Tocnequie Oomectu COVID - 19 mo octane mpaBe o7HOCe 
(ocTasle npaBHe nocjeyuie) 


Y cchepu HakHajle WiTeTe je HCKa3aHO CTaHOBMIe Ja cy 
noctojeha ommira 1paBusia 0 OMTOBOPHOCTH 3a LITeTY, Koja IpezBUhajy 


‘8 Mapxo Dyphesuh, ,,Koponasupyc (COVID 19) u u3Bputapatbe yropopa: IpeBeHTHBHa peakHja 
Cplckor papa H 3aKOHCKa CpeACTBa 3a 3allITHTy IpaBa yrTOBOpHUX CTpaua y cllyyajy ciiopa“, y 300pHuKy 
YVexaahuearse nocio6enoe npaea Cpouje ca npaeom Eeponcxe Yuuje, (ipupequo Byx Pagosuh), beorpay 
2020. 

“4 Y ccbepu TypucTuyKnx yesyra, Baaya PeryOnuxe Cp6nje pearozasia je onropapajyhom ypex6om 
(qupextua JIeruculaTHBHa TocmeqHa COVID - 19) kojom cy MoTeHIHjasIHH CHOpoBH yclley HeHCIlyerba 
yIrOBOpHHX OOaBe3a OF CTpaHe OpraHu3aTopa HyToBakba (TpaHcakyHoua Tocmeguya COVID 19) 
ONIOKeHH 3a KaCHHje y WMIby OYYBakba JIMKBUHOCTH TYpHCTHYKHX areHunja. Bug.: YpeqOa o nonyqu 
3AMCHCKOF IlyTOBaEba 3a TYPHCTHYKO IyTOBALbe KOje je OTKa3aHO HIM HHje peasM30BaHo ycsiey OomecTH 
WoBHy-19 u3a3BaHe BUpycoM capc-HoB-2, Cayacbenu enacuuk PC, Op. 63/2020 u 109/2021. 


‘* V3 yra ocurypatha pagan ce 0 r00astHOM pH3HKy Ca OrPOMHHM OfLITeTHHM HOTeHIMjasIOM. 


,,Ha nanyemujy Tpeba riefaTu kao Ha Haj3aXTeBHUJM KaTacTpodasHH HW T00aIHH PH3HK KO Kojer je 
oOcHrypaibuMa HeonxogHa ToMoh u MapTHepcTBo Ap xKaBe (Ha IpuMep Kpo3 cyOBelHOHUCalbe esa 
lpemMuje ocurypama)*. Harama Ilerposuh Tomuh, ,,Ocurypame y 400a kopoue — KaractpodamHu 
pu3uuu y 100a maHyemuje“, HaB. Je0, crp. 342. 

“© Peter Berger, Daniel Behn, ,,Force Majeure and Hardship in the Age of Corona: A Historical and 
Comparative Study“, McGill Journal of Dispute Resolution, Vol. 6/2019-2020, https://mjdr-rrdm.ca/arti- 
cles/volume-6/force-majeure-and-hardship-in-the-age-of-corona/, 7/1/2022. Onmmpuuje 0 IpoMerbeHuM 
OKOJIHOCTHMa Y CpIICKOM yroBOpHOM Hpapy Buy.: Mapuja Kapasuxuh Mupuh, ,,[pomemene oxomHocTu 
W pacnioyiela pu3uKa y yroBOpHoM IipaBy“, CpncKa noaumuuxa mucao, Op. 3/2020. rog. 27, crp. 295-325. 

‘’ European Law Institute, Principles for the Covid-19 Crisis, 2020 Principle 13 Force majeure 
and hardship, https://www.europeanlawinstitute.eu/fileadmin/user_upload/p_eli/Publications/ELL Prin- 
ciples_for_ the COVID-19_ Crisis.pdf, 7.1.2022, erp. 11. 

 Ymuyaj 6orecmu COVID-19 na 2pahancKe nocmynke u nocmynke y nodpy4jy Heco1eeHmHOcMU, 
https://e-justice.europa.eu/37843/HR/covid19_impact_on_civil_and_insolvency_matters?clang=hr, 
7/1/2022. 
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cy0jeKTHBHY OATOBOPHOCT y3 IpeTHOCTaBKy KPHBHIe, IIpuMepeHa 3a 
pellaBarbe enopord KOJH HacTyjy MOBOJOM OrOBOpHOCTH 3a LITeTy 
yculex, MaHyemuje.”” 


InoOamHa 3paBcTBeHa Kpv3a UM TIpeKHy pala BeIMKor esa 
IipuBpeye Kpenpasu cy OMacHOCT Of] MaCOBHe HMHCOJIBEHTHOCTH. 
Kako 6u cnpeumile HHCOBEHTHOCT O1p2KMBUX Mpesyseha y3poKoBaHy 
IIPHBPeMCHHM CKOHOMCKHM IOKOM, [IpKaBe EY ycBojuse cy Mepe Koje 
JIMUaBajy MOBepHole MoryhHocTHu NOAHOMerba 3aXTeBa 3a MOKpeTarbe 
cTeyaja, KaO M MOpaTOpHyjyM Ha IIpHHyAHy Halllary MoTpaxkuBarba.~? 


4. MMUPUTAJIHA TPAHC®OPMALIVJA 


Jlurutanv3auvja ce MOxKe pa3yMeTH Kao _ ,,lIpeTBaparbe 
aHasIOrHHX WIM TpaqMWMOHaIHUX pasHuXx onepaluja WIM Wpoleca 
y QurutasHe tbopMe, Tako Ja payyHapu Mory Jia HOMOrHy y UpucTyny, 
CKA MITCH Y, oopagu HW TipenHocy uHdopmaryyja‘.>! Ipoctuje pereno, 
AMrMTAIMsallnja je MpOuec y KOMe ce pas IM4HTH OOMMIEM MHpopManja 
KOHBepTyjy yY QurutTasHu oOmmK. Hexu of pe3ystata AuruTasHe 
TpaHcdopmapyje cy, AHTepHeT HHTeIMTeHTHUX ypehaja, (en¢r. ,,inter- 
net of things“), payyHapcTBo y oOmaky (eur. ,,cloud computing“), 
MallIMHCKO yuerbe (eHr ,, machine learning“), BeTayka HHTeMreHHyja 
(eur. ,,artificial intelligence“), TexHonornja HelipeKHHyTor Hu3a 
O0KoBa (eur. ,,blockchain technology“) poOornka, 5G mpexa, 3D 
IIPHHTepy HU CII. 


IIpema akTyeIHUM UCTpaxuBawuma y 2021. roqMHu, y 
Penyosuun Cpouju mpexo 3.350.000 mma kKopucTu patyHap, CBaKOr 
WIM CKOpo cBakor JaHa, C THM Ja 40% HHTepHeT Norys1alnje KopucTH 
yculyre e-ylipaBe. 


*® Bunre sug.: Marko Bareti¢, ,,Pandemija COVID-19 i odgovornost za Stetu“, u zborniku: Primjena 
prava za vrijeme pandemije COVID-19, (priredio Jak8a Barbic), HAZU, Zagreb 2021, str. 101-125. 

°° Yruuaj 6onectu COVID-19 Ha rpaljancKe mocTynke uM MOCTyIIKe y Noxpy4jy HeCOBeHTHOCTH, 
https://e-justice.europa.eu/37843/HR/covid19_impact_on_civil_and_insolvency_matters?clang=hr, 
7/1/2022. 

5! Jason Bloomberg, Digitization, digitalization, and digital transformation: confuse them at your 
peril, 2018,https://www.forbes.com/sites/jasonbloomberg/2018/04/29/digitization-digitalization-and-dig- 
ital-transformation-confuse-them-at-your-peril/#5616301a2f2c, 7/1/2022. 


52 


Bemrauka wutemurenyuja (AI) npowecyupa BesIMKy KONIMUHHY Tosataka u chenHpuyHuM 
asITOpHTMOM Iipero3Haje ofpelhena NoHvaBsbalba WIM WieMe NoHaBJbakba y WoyaluMa, wiTo codpTBepy 
omoryhaBa Ja y4H 43 THX NoyaTaka W 3Ha OLTOBop Ha oxpehenu cneyupuynu yout. BenrrayKa 
uutemmrenmuja (Al) y npasocyhy?, http://www.naumovic-partners.com/vestacka-inteligencija-ai-u-pra- 
vosudju/, 7/1/2022. 
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JJanexo 3HayajHHje IIpoMeHe oyurpasie cy ce y IpHBpesHO} 
chepu. ,.Jangemuja je morypana u yOpsana gururanny 
TpaHcopmalivjy KoMMaHHja, Koje cy, CYOUMBLIM Ce Ca 13a30BMMa y 
HOBMM OKOJIHOCTHMA, Ha OBOM IIJIaHy 3a HEKOJIMKO MecelM pecKounsie 
eT roq{MHa, Ip YeMy ce yKa3yje Ja MMIepaTHB Mopa OuTH HacTaBaK 
yOp3aHe Jurutamu3aunje.“* 


IIpema akTyesIHHM WCTpaxKHBaruMa, OCaMJeceT - WIecT 
Tipoljenata of 326 aHkeTHpaHHX MOCIIOBHUX JbYIU, U3jaBUJIO je Wa 
cy bHXOBe OpraHn3alyje yOp3ase AMTMTaHy TpancdopMalivjy TOKOM 
naHyemuje. On uera 91% Hux UMa y Way [a OBaj TpeHy OLpxKH u 
y mnoct—COVID nepnony, ma 4ak 4 ja UcTMTa MoryhHocT WozaTHOr 
yOp3aiba, WITO JOBOJbHO CBeOUH O OPXHBOCTH MOCTHTHYTHX 
mpomeua.™ 


Y jeqHOj Apyroj cTyqMyH, 66 % NocIOBHUX JbyIH Ce 13j/acHHI0 
Ja MM je TaHyemuja oMoryhusia ycBajalbe HHUMjaTuBa 3a yHaripelherme 
MOCJIOBHHX IIpoleca Koje Cy IpeTXOAHO TO*KUBIbaBase OTTIOp.”° Tako 
je Ha ipuMep, Ha TpxKUWITy payHe cHare, JuruTasHa Tpancdopmannyja 
yOp3aHa MaHyemujomM COVID-19 qoHena uuTaB HH3 MoryhHocTH y 
Horieyty HOBMX payHUx MecTa”’ 1 HOBUX 3aHHMatba.>’ 


IIpouec qurutame Tpancdopmatnja y caBpeMeHUM yCJIOBUMA, 
y MHOFOMe IipeBa3H1a3H OKBUpe IIpHBpeye UH TpxKUUITa pasa, ta ce 
KaO TaKaB MOpa CaryleqaBaTH Y WIMpeM JIPyUITBeCHOM KOHTEeKCTY. 


*%  Kopoua y Cponju yOp3ana qurntramu3alujy 3a Wer roqMHa yHampeg, https://smartlife.mondo. 
rs/e-uprava/pametni-gradovi/a25302/KORONA-u-Srbiji-ubrzala-digitalizaciju-za-pet-godina-unapred. 
html, 7/1/2022. 

4 Harvard Business Review Analytic Services, April 2021. Hapegeno npema: Digital Acceleration 
Redefines the Future of Work, Septembar 02, 2021, https://hbr.org/sponsored/202 1/09/data-strate- 
gy-the-missing-link-in-artificial-intelligence-enabled-transformation, 7/1/2022. 

* Steen Christoffersen, Digital acceleration in times of COVID-19, 2020 https://www.ibm.com/ 
blogs/nordic-msp/digital-acceleration-in-times-of-covid-19/, 7/1/2022. 

56 Mary L. Gray, Siddharth Suri, ,,The humans working behind the AI curtain”, Harvard Busi- 
ness Review 2017, https://hbr.org/2017/01/the-humans-working-behind-the-ai-curtain, 7/1/2022. 
OnrHMnucTH yka3yjy 2a je JUruTarM3alvja yYHHWIa KOMMaHHje KOHKypeTHHjHM yHaripehyjyhu nosoxKaj 
3all0CICHHX, OK OHH IeCHMHCTHYKH HacTpojeHH NosBaye Ta je TUTUTaH3allja CMarbuJIa Opoj payqHHx 
MecTa, HojaBuia ce 3a0pHHYTOCT y ToMieyy NoBeperha H HOBUX (POPMH eJIeKTPOHCKOr Hay30pa, Kao 
HW KOsIOHH3aHWje cuobogHor BpemMena. Andy Hodder, ,.New Technology, Work and Employment in the 
era of COVID-19: Reflecting on legacies of research“, New Technology, Work and Employment, Vol. 
35, Issue 3/2020, crp. 262-275. 

57 Daniele Schilird, ,,Digital transformation, COVID-19, and the future of work”, International 
Journal of Business Management and Economic Research , Vol. 12, Issue 3/2021, crp. 1945-1952.; Jim 
Harter, ,,How coronavirus will change the ‘next normal’ workplace,” 2020. https://www.gallup.com/ 
workplace/309620/coronavirus-change-next-normal-workplace.aspx, 7/1/2022. 
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AKO y3MeMO 3a IIPHMep OOpa30Babe, aKIMOHH man EBporicKe 
Komucnje™ ,,ucTH4e Ja cy TellIke 30paBcTBeHe puke yOp3ase 
MrutanHy TpaHchopmalMjy” HU WIMpoK cieKTap pa3mM4HTHXx 
IIpoMena, cTaBJbajyhu pe ApxaBe uanuue EY 3ayatak pa3Boja 
IIpHcTynayHujer U HAKIY3HBHHjer AMTuTaHor mpeyaBara, yuera 
VM OL[CHHBakba™. 


Y oOmactu mpuBaTHor papa ZoOap mpuMep AurNTasHe 
TpaHcdopMalivje IpescTaBJba JMTuTaM3al[yja 3eMJbHIWHMX Kura.” 
Y ccepu asTrepHaTuBHor pellaBarha clopoBa, y apOuTpaxkKHuM 
HOCTyMUMMa BUpTyesHa pounita cy Moctama yoOuyajHa.®' ToK 
BeluTadkKa MHTeIMreHuvja MWouwaKO WoOuja cBojy IpuMeny uy 
Mequjannju.” 


5. KAKO CY CE Y ONLITEM METEXKY CHAIIJM 
TIOTPOLIAUM? 


5.1. bpura 3a ollcraHak MU O4yBakbe er3HCTeHIIMyje 


Hajseha Opura noTpomiaya TOKOM MaHeMuje, Mopey OHe Kako 
w30ehn Bupyc, oreyasa y TOMe Kako CauyBaTH Mocao HW AOCTHrHYTH 


* European Commission, ,,Digital Education Action Plan 2021-2027: Resetting education and 


training for the digital age”, COM(2020) 624 final, 30 September 2020. 


* Fernando Lopez-Noguero et al., ,,. The Educational Community in the Face of COVID-19. Dis- 
cursive Analysis on Vulnerability and Education”, Int. J. Environ. Res. Public Health Vol. 18, 2021, 
ctp. 6716. 


oO JMruTasM3alHju 3CMIbHINHUX Kura 6e3 TIPOMCHEe KOHIUCIiTa 3K, aJIM Ca 3aXTCBOM 3a 


ycrlocTaBsbalbe [pyrauvje paBHoTexe u3Mehy Hayesa WyONMIMTeTa 3eCMJbHUIHHX KEBHTa WM 3aluiTHTe 
JIMYHHX Tosataka, Tako Ja ce Havesy MyOuMMeTa uMaK Mopa JaTH Opehena IpeqHOCT y WWIby 3alITHTe 
lipaBue curypHoctu. Buy.: Tatjana Josipovic, ,,[zazovi digitalizacije zemljiSnih knjiga, naéelo publiciteta 
stvarnih prava vs naéelo zaStite osobnih podataka“, ,,Liber amicorum profesor dr Mirko Vasiljevic” 
(priredio DuSan V. Popovic), Pravni fakultet Univerziteta u Beogradu, tp. 679-703. 


6! Buagumup Uasuh, Munena Hophesuh, ,, Virtual arbitration hearings: the new normal?”, Anaau 
IIpaenoe daxyamema Yuueepsumema y beoezpaoy, Op. 3/2021, erp. 547-573. 

® \,Hajpehy KopucT of BellITayKe HHTeMreHMje BUAMMO y thas pe MOKpeTata MOCTyIKa 
MeAHjaluje, OWHOCHO y NocTylky paHe HeyTpasHe eBasyaunje. Ty Ou BeliTayka HHTeMreHuHja Mora 
qa Oye of HoMohu ctpaHama y Cllopy Tako WTO Ou NpexzBU ea NOTeHIHjasIHH HCXOg criopa y cilyyajy 
Wa Ce BOAH Npey Cy{OM Ha OCHOBY CTATHCTHUKHX Toyataka panyje Bohenux croposa.“ Auzpea Huxomuh, 
,,Belirauka HHTesIHreHunja y y103H MeyujaTopa y TOCTylky peliaBara criopoBa — OmucKa OynyhHoct 
WIM yTorHMja?™, 360puux padoea Konaonuuke wore npupoduoe npaea - Cnobodan [epoeuh, Op. 2/2021, 
ctp. 570. Y mpexpiiajHom mpapy ce Taxole yKa3yje Ha Morpeby yBohema BelliTauke HHTeMreHUHje 
Mf T3B. IpeqBHAMBe paBye (,,predictive justice “). Ana Tockuh Lpetunosuh, ,,Jla mm je cprickom 
mipapocyhy norpe6ua BeliTauka HHTemMreHunja?” https:/\vww.otvorenavratapravosudja.rs/teme/ostalo/ 


da-li-je-srpskom-pravosudu-potrebna-vestacka-inteligencija, 7/1/2022. 
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HMBO 3apasfe,° INTO je MpesCTaBsJbasIO HAPOUNT 13a30B 3a MOTpoaye ca 
HMCKMM HM HepeOBHUM IIpHMarbuMa, Kao WITO Cy Ce30HCKH paqHun,™ 
KOJM y3 CTapaHe 0 CBOJHM TloposuiaMa, 0 TpaBuly, cepBucupajy 
Woctiesa yroBatba 110 OCHOBY KOMYHaJIHUX ycylyra, Kpeyuta u cy. 


Y ccbepu buHancnjckHx ycslyra, ACTpaxkKuBalba HOBHYer WaTyMa 
cipoBeyena y EY, noxa3yjy 4a ce of MoueTKa COVID - 19 kpn3e, mecT 
og 10 noTpomaya cyounsio ca PHHAHCHjCKHM TewIKOhama Koje cy UX 
MOrIe OABECTH y Ipe3aqtyKeHoct.© Y OBOM KOHTeKCTY, y PerryOnuun 
CpOuju HapounTo je 3aHHMJbuBO Ja je Hapogua OanKa Cpouje 
HallookusIa MOpaTOpHjyM Ha OTMIaTy OaHKapcKHx KpegutTa,”’ “ako 
cy OaHke y IIpHBaTHO] CBOJHHH, asi 3aKOHOaBall HHje pa3MHULbasIo 
0 MOpaTOpHjyMy Ha KOMyHaJIHe ycylyre Koje cy y JaBHOM BJIaCHHLITBY. 


5.2. [IpoMeHa NOTpomaykKux HaBuka 


Tlorpomayu cy ycney naHyemuje COVID - 19, Ousm ynyhexu 
Ha HoBe IIpou3Bope M ycslyre, a pe cBera HOBe KaHasle mpopaje uu 
yocTaBe mpon3Boya. [pustMKoM JOHOIerHa NOTPOMIadKHX OJWIyKa y 
UIPBH IWiaH Cy AOCHesH 3allITuTa 34paBJba Hu Oe30eqHOCT MoTpomaya.” 


6 Thomas Wilhelmsson et al., ,COVID-19- Consumer Law Research Group, Consumer Law and 
Policy Relating to Change of Circumstances Due to the COVID-19 Pandemic“, Journal of Consumer 
Policy, Issue 3/2020. 

% OnurmpHuje 0 (pHHaHCHjCKOj parbHBOCTH OHHX paHHKa KOjH cy yculeyq Manzemuje octasm 6e3 
mocia BHy.: Emmanuel Mogaji, ,,.Financial Vulnerability During a Pandemic: Insights for Coronavirus 
Disease (COVID-19)*, Research Agenda Working Papers, Vol.2020, No. 5, erp. 57-63, https://ssrn. 
com/abstract=3564702, http://dx.doi.org/10.2139/ssrn.3564702, 7/1/2022. 


® Y TaKBUM OKJIOHOCTH 3Ha4yajaH Opoj MoTpoulaya je cyoueH Ca MeHTAaJIHHM H3a30BHMa, Kao LITO 


je WaHyeMujcka aHkcuo3HocT. OurmpHuje Buy.: Jonathan Campion et al., Addressing the public mental 
health challenge of COVID-19, 2020, Addressing the public mental health challenge of COVID-19 
(iptuk.net), 7/1/2022. 

6° EU citizens want more competences for the EU to deal with crises like COVID-19, https://www. 
europarl.europa.eu/news/en/press-room/20200525IPR797 17/eu-citizens-want-more-competencesfor- 
the-eu-to-deal-with-crises-like-covid-19, 7/1/2022. 

67 Oyuryka 0 IpHBpeMeHMM Mepama 3a OaHKe pay yOlaxkaBatba Mocmequua MaHyemuje COVID-19 
y WHby O4YyBalba CTaOMIHOCTH (buHaHcujcKor cuctema, “Cy. rmacHuK PC”, Op. 103/2020. Onmmpxuje 
Bug.: Manta Muurxosuh, ,, Ytutaj nanyemMuje KopoHaBupyca Ha yroBopHe OOaBe3e KOpHCHHKa kpequTa™, 
y 300puuky: Liber amicorum profesor dr Mirko Vasiljevic, (apupegquo yuran B. Tonosuh), Tpapnu 
(paxystret YuuBep3uteta y beorpagy, beorpag, ctp. 239 — 257. 

% Viktor Fabius et al., Consumer behavior has changed radically in response to the COVID-19 
lockdown“, www.mckinsey.com/business-functions/marketing-and-sales/our-insights/meet-the-next- 
normal-consumer, 7/1/2022. 

® Kao u ycmyre koje oMoryhaBajy Opury o 3qpaBsby Oe3 HellocpeqHOr KOHTAaKTA Ca JIeKapoM, Ha 
TIpHMep MeJMIUMHCKH HiperieqH Ha WaJbuHy, T3B. TeeMequuUMHa. CripoBeyeHe aHasu3e yKa3yjy 2a je 
Kopuutheme ycuyra TesleMequIHHe THopacso 3a 38 nytTa y ofHOcy Ha mpeg COVID-19 nepnog. Oleg 
Bestsenny et a/., A quarter-trillion-dollar post-COVID-19 reality?, https://www.mckinsey.com/industries/ 
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IIperxoquo je ycney 3a0pHHyTOCTH MoTpoliaya 3a 3paBsbe, Beh 
WOWWO JO MOMepalba HaBHKa TOTpoaya of miaharwa roTOBHHOM 
ka tuiahaty KpeqMTHHM KapTutiama (eur. ,,contactless payments‘).”° 
Kynosatte je 1octTasIo OOMMHHje, 4ecTO H WaHH4HO (eHT”. ,,panic buy- 
ing“).’’ , C THM Ja je HeroBa yyecTasIOCT CMarbeHa. 


5.3. urutanHa noTpouiba 


JlurutamHa TexHouloruja moctasia je WeHTpasiHa 3a TOTOBO CBe 
aciieKTe 2KHBOTa HoTpomaya.” J[uruTasHM KaHasIM He IpeycTaBsbajy 
BHIe CaMo jePTHHHJH Hayy TWposaje (ycuey CMarberba OllepaTHBHUX 


Tpowkosa), Beh cy NOcTaJIN ,,KIbyAHU 3a MIPOMOLMN]y, CTHMys1alvyjy 


KyMOBMHe HM HoBehawe TpxMUIHOr yaema‘. 7 


Y Penyomuuu Cpouju ToKom maHzemuje 42,3% KopucHuka 
WHTepHeta je KyNoBas0/Mopy4uBalo poby uM ycuyre myTeM 
wHTepHerta.”™ 


Y Uranuyju je oxo 60 % norpomiaya kymoBasio on - line TOKOM 
Kpv3e H3a3BaHe BHPyCcoM, alu je Mate of 10 % Ous0 3a0BOJbHO 
TaKBMM HCKyCTBOM.’”° 


Y Penyosmuu XpBaTcKoj, HBO HHTePHeT KyMOBHHe je OcTurao 


52%, oy, uera 6 % ToTpoulaya TIpeTXOAHO HHCY HMaJIM OBO HCKyCTBO.”° 


healthcare-systems-and-services/our-insights/telehealth-a-quarter-trillion-dollar-post-covid-19-reality, 
7/1/2022. 


7 Viktor Fabius et al., Consumer behavior has changed radically in response to the COVID-19 
lockdown, www.mckinsey.com/business-functions/marketing-and-sales/our-insights/meet-the-next- 


normal-consumer, 7/1/2022. 


7 Catherine Prentice et al., ,,Antecedents and consequences of panic buying: The case of 


COVID-19*, International Journal of Consumer Studies, Vol. 46, Issue 1/2022, erp. 1-15. 


? Jlo qururamtHe TpaHcdopmatnje je TOWIO My HEKHM CeKTOpHMa KOjM ce Hcy cMaTpalu 


HapOYHTO TOAOOHHM 3a IIMB TexHooruyje. ,,JjaHac HMaMo (upMe Koje H3 Basqyxa JPOHOM CHUMajy 
yceBe H MOry Ja lipy>Ke Ipelju3He MosarkKe Kako Koja OWJbKa Halipedyje H WTa je jo MoTpedHo ypaquTH™. 
,,.Kako je KopoHa yOp3asia WHTuTasIHy Tpancdopmayjy PupMu™, https://www.danas.rs/vesti/ekonomija/ 
kako-je-korona-ubrzala-digitalnu-transformaciju-firmi/, 7/1/2022. 

® Edwin van Bommel et al., ,,Digitizing the consumer decision journey“, 2014, https://www.mck- 
insey.com/business-functions/marketing-and-sales/our-insights/digitizing-the-consumer-decision-jour- 
ney, 7/1/2022. 

™ Ynorpe6a MKT-a nojequuun, 2021, https://www.stat.gov.rs/sr-latn/vesti/202 11022-upotre- 
ba-ikt-a-pojedinci-202 1/?s=2702, 7//1/2022. 

® Viktor Fabius et al., Consumer behavior has changed radically in response to the COVID-19 
lockdown“, www.mckinsey.com/business-functions/marketing-and-sales/our-insights/meet-the-next- 
normal-consumer, 7/1/2022. 

7 Ivana Kursan Milakovic¢, ,,Purchase experience during the COVID-19 pandemic and social 
cognitive theory: The relevance of consumer vulnerability, resilience, and adaptability for purchase 
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IIputom je BaxkHO HaryiacuTH Ja je renepaunja Z Woctursa 
BHCOK HHBO ynoTpebe TMIHTasIHux TeXOHOJIOrHya U Wipe man yemMuje 
COVID-19, Tako 4a y okBUpy OBe rpylle NOTpomiaya HHje OWI TO 
Hapountor pacta oOuMa Kopnuthera HHTepHerta.”” 


Jlurutanm3aynja y chepu WoTpowmlauke 3alliTHTe ce MOx*xe 
pa3yMeTH Kao pa3BOj ,,HOBHX MOCMIOBHUX MOjeuIa H CepBuica KpO3 
TexHoorHjy uHHehu Tako HHopMaynje Jakuie OCTyMHHM 
MOTeHUMJaIHuM WoTpomauuma. Kao pe3yitaT TakBux WOocTurHyha 
(bu3H4Ka WOKalMja yrOoBOpHUX CTpaHa je MocTasla Make 3HayajHa. 
Tlopey ope HerlocpeqHe NocseqHe, Kao IpeqHOCTH JHruTaM3alje 
ce yrlaBHOM HcTHYY: yHaripel)ere yopexMBOCTH Npou3Bosa H ycsyra: 
y lormenly WeHe,’* kBasMTeTa M10 ApyruM BaxKHUM KapakTepucTukama 
y3 HOTCHIMJaIHO CIyWITabe HUBOA IeHa H MOCIe]H4HO OCHAKUMBAbE 
HO3HWje MOTpomaia y JOHOWeHY pallMoHasIHUX ofyKa.” 


JeqaH of npoxykata WuruTarM3alnje je esIeKTpOHCKa TproBuHa 
qujH ce pa3B0] YHHM He3aycTaBJbHBUM. YMecTo ucupmpyjyhux 
ojlia3aKa y Tp»KHe IeHTpe, CBe BUe ce Oupa H Kyrtyje ,,on — line“,°° 
ITO, C pyre cTpaue, uMa 3a Mocequuy Behy MoryhuoctT ipHkyibakba 
oylaraka 0 MOTpomayuMa, OOpayy MacOBHHX MojaTaka HW WOTPOmny 
pykosoheny ApyuiTBeHuM MpexKama. 


satisfaction and repurchase“, International Journal of Consumer Studies, Vol. 45, Issue 6/2021, erp. 
1425-1442. 


7 Vnak, ucTpaxkuBatba 1oKa3yjy a je Koy, MpulagqHuka ope reHepattuje youena Beha BepoparHoha 


OJ CKOHOMCKOr yTHaja aH emMuje, oO3HpoM Ha Behy y4ecTasIOcT CaMO3allONIJbaBalba M NPHBp2KeHOCT 
eKOHOMHJH Jesberba. Viktor Fabius et a/., Consumer behavior has changed radically in response to the 
COVID-19 lockdown“, www.mckinsey.com/business-functions/marketing-and-sales/our-insights/meet- 
the-next-normal-consumer, 7/1/2022. 

7% JeqaH Of HOBUX OOMKa TProBHHCKe pa3MeHe Koj je OHO HpegzMerT HoceOHor (oKyca Esporicke 
KOMHCcHje, IipeycTaBsbajy BeO cajTOBM KOjH CllyxKe Kao aslaTu 3a Mopehere, rye je 97% noTpomaya 3 
EY yno3HaTo Ca HHXOBHM TocTojarbem, a 85% ux je kopuctuso. Crpateruja 3allTHTe NoTpomlaya 3a 
mepuHoy 2019-2024. roquue, Cayacbenu enacuux PC 93, 26. neuemOap 2019. 

”™ Ha gyre cra3e qurutamu3aunja he omoryhuTu KoMmaHujama Ja yuHHe Ipou3Boye JOCTyNHUM 
wimMpoM Yuuje winehu jequucTBeHO TpxHUITe cBe O1HKHM peamHocTu’. European Commission, 
Green paper on retail financial services: Better products, more choice, and greater opportunities 
for consumers and businesses COM (2015) 630 final, http://eur-lex.europa.eu/legal-content/EN/ 
TXT/?uri=COM:2015:630:FIN, 7/1/2022. 

80 MHTepHeT MapKeTH MoaKO HCTHCKyjy He CaMO Tp»KHe HeHTpe, Beh u 3eeHe mujaye. OmmupHuje 
o miacmauy Boha 4 noBpha mpeko eleKTpoHcKux THjatla. MunucTapctTBo kylType H HH@opMucatsa - 
COVID 19 - Hosa uckyctBa y nosLonpuBpegH, HosonpuBpequuKk — CnelHjaiv30BaHH JIMCT 3a celo, 
https://www.poljoprivrednik.net/projekti/2020/ministarstvo-kulture-i-informisanja-5/5786-pandemi- 
ja-virusa-korona-podstakla-novi-nacin-prodaje-poljoprivrednih-proizvoda, 7/1/2021. 
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5.4. Turntannu norpomay 


5.4.1. Excmen3uenu npucmyn parbueocmu 


TIpema Exsporickoj MpekTHBH 0 HeMOMITeHO} MOCIOBHOJ Wpakcu 
(UCPD), mpoceyan noTpomay je OHaj KOjH je AOOpo oOaBemlTeH u 
pa3yMHo oOa3puB, HMajyhu y BUY ApyuITBeHe, KyJITypHe H je3H4Ke 
cnemu@udHoctu.®! C apyre crpaHe, MOCMOBHa IIpakca, 3a KOjy je 
BepoBaTHO Ja he OMTHO HapyUIMTH Tp2xXHMMIHO MOHallakwe jacHo 
Iipemo3HaTJbuBe pyle MOTpomlaya KOjH cy y OHOCy Ha Ipakcy 
OJHOCHO IIpeMeTHH Mpou3Bo WOCeOHO pawUBH 300r AyWeBHe WI 
TejlecHe HeMOhH, JJOOu WIM JIaKOBePHOCTH, Ha HadHH Koj Ou TproBall 
y pa3yMHOj Mepu Morao TIpexBHAeTH, OlleHYy]y Ce 3 yrla IpoceyHor 
ymlaHa Te rpyme.” Y caBpeMeHOM MOTpomayKoM paBy, rpymHu 
IIpHCTyM pawUMBOCTH KO], KOra parbHBOCT Mpon3HIa3H UCKIbyYHBO 
3 JIMMHUX KapakTepHCTHKa yCTyIa MeCTO CaryieqaBarby parbHBOCTH 
KO, Kora moTpoway y ofpeheHuM OKOJIHOCTHMa MOxe TocTaTH 
parbHe, 3aXBaJbyjyhu He caMo HHAMBUAyasIHMM, Beh UH CIOJballiHbUM 
(bakTOpuMa Ha TPXUUITy, KaO HM ycuIeq HUxXOBe HHTepakunje.™ 
IIpema OBOM CTaHOBULITY, pakbHBOCT MOxKe OUTH U Tpoua3HO CTakbe 
-cuTyauMoua (ad hoc) parusoct. J[pyKunje ka3aHo, parbuB je OHnaj 
HOTpowiay Koy Kora y nopehewy ca mpoceyHuM MoTpomayem ycuey 
WHTepakuWje IMYHUX, TpKMWHUX U TpaHcaKWMOHHX OKOJIHOCTH 
MOCTOjH 3Ha4ajHo Beha BepoBaTHoha Ja he ce mpHsIMKOM pHOaBsbarba 
poOe usm ycslyre cyouHTH Ca HeraTHBHUM Tp2KHIHM HcxozoM.™* 


8! Directive 2005/29/EC of the European Parliament and of the Council of 11 May 2005 concerning 
unfair business-to-consumer commercial practices in the internal market, OJ L 149, 11.6.2005, Recital 
18. 

® Directive 2005/29/EC of the European Parliament and of the Council of 11 May 2005 concerning 
unfair business-to-consumer commercial practices in the internal market, OJ L 149, 11.6.2005, é1. 5, st. 
3 u Recital 19. 

8 Henag Teumh, ,,O mpupogu u nopekiy noTpomayKe patusoctn”, Anau [[paenoe dakyimema 
y Beoepaoy, Op. 3/2020, erp. 80-102. 

4 ,300r cBojux couMogemorpadckux KapakTepHcTHkKa, JIM4He CHTyalluje HIM TpkKHMUIHOr 
Okpy2kelba, parbHBH TOTPOMlay ce cyouaBa Ca H3paxKeHHjHM PH3HKOM Of, HeraTHBHUX oclequWa Ha 
TPXMMTY, Orpanvyena My je Moryhuoct 4a onTHMU3yje JOOuTak, uMa HoTewKohe y npHOaBsbalby WH 
oOpagu unopmalnja, MarbKa My CIIOcoOOHOCTH Ja ofabepe, KyIIM WIM yOuITe NpuctynuM ofroBapajyhum 
TIPOH3BOHMa, OCCTJBUBHjM je Ha OOMalbyjyhy MapKeTHHTWIky Wpakcy wu ci.*. Véra Jourova, Com- 
missioner for Justice, Consumers and Gender Equality, Understanding consumer vulnerability in the 
EU’ key markets, 2016, https://ec.europa.eu/info/sites/default/%o20files/consumer-vulnerability-fact- 
sheet_en.pdf%202, 7/1/2021. 
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5.4.2. Ipody6uéarbe mpaduyuonannux pa3zio0ea pareueocmu 
u Kpeupatee 00 cada Heno3sHamUux 


IIponucn kKojuMa je HaMeTHYTO colMjasHoO TucTaHuuparwe, 
KapaHTHH VW 3aKJbydaBakbe MCTAaKJIN o pu3HK yoomal ye PalbHBUuXx 
rpyla MOTpomlaya, Kao WTO cy neua® u meH3HoHepH,” kao U OHMX 
KOJH ce cyouaBajy ca JpPyWITBeHHM HIM (MHAaHCHJCKMM pa3JI03HMa 
pamusoctu. IIputom cy orpaHnuerba 3aCHOBaHa Ha BaHpeHUM 
MepaMa y MHOTHM Cyly4ajeBuMa JOBesIa JO pakbUBOCTH NOoTpouiaya 
KOJH Ce y peOBHHM OKOJIHOCTHMa He Ou CMaTpaIM pawbuBuM. Onn 
MOTpOwaq KOjH cy OMIM HapounTO pawUBH Ha TpasMWMOHasIHOM 
TPKMIUTYy OuBaly jOl parbuBHjH Ha AHTUTasIHOM TpxKUIITY,*’ c THM Ta 
je WurutasrHa Tpancdopmalyja OTBOpHsIa BpaTa H HOBUM y3polumMa 
ParbHBOCTH Kao LITO cy: 


a) Hedocmamak onpeme (ypehaja); y ycHOBMMa CBeomITe 
TUruTaIM3alnje, pakhuB je OHaj MOTpoMia4y KOjH He MO*e a 
HaOaBu ofroBapajyhe ypehaje, kao LITO cy pa4yHap JIM NaMeTHH 
Tesle@OH KojH My OMoryhaBajy MHHTepHeT KOMYHHKaLlljy ca 
TproBUuMa pay WpuOaBsJbarha poda, calpxaja U ycuyra Ha 
TMTUTaIHOM TpxKMWITy. OBaj pa3or parbHBOCTH, M0 1paBUuly, 
noraha noTpomaye Ca HUCKHM IIpHMarbuMa, asi MO*Ke Ja TOroqu 
HOHE Koj cy PuHAaHcHjcKu cTaOuHH. Ha mpuMep, ako TypuctTa 
yunHu caodpahuu lpekpiiaj TOKOM IlyTOBaba, HeOCTaTaK 
ATM matruua y pypasHoj cpeqHvHH Ta YH parbuBUM, TOLITO 
He MOx*e Ja MOAMrHe HOBaLl Ca padyHa Kako On Ha JIMLy MecTa 
TlaTHO U3pe4eHy MaHaTHy Ka3Hy. 


6) Hedocmamak npucmyna (uHmepHem mpeocu); Kako Ou 
(yHKIMOHNCasIe Ha ONTHMaslIaH Ha4YWH MHTepHeT cTBapu 


85 Ann-Marie Kennedy et al., ,,Children as Vulnerable Consumers in Online Environments“, The 
Journal of consumer affairs Vol. 53, Issue 4/2019; Christian Montag, Jon D.Elhai, ,,Discussing digital 
technology overuse in children and adolescents during the COVID-19 pandemic and beyond: On the 
importance of considering Affective Neuroscience Theory“, Addictive Behaviors Reports, Vol.12, 2020. 

8° Tlangemuja COVID-19 je orpaHu4unia TeH3HOHepHMa COUMjasIHe KOHTaKTe, C THM Ja cy Kao 
palbuBa TlonylayHja WeH3HOHepH YeCTO HCKJbyYeHH HM M3 WHTHTAaIHHX yCJIyra, Ha IIpHMep 3aTO LITO 
Oupajy a He KOpucTe HHTepHET, 3aLlITO LITO HM HeocTajy NoTpeOuH ypehaju WIM MHTepHeT Be3a, WIM 
HeMajy HckycTBo y Kopuuthey JurutamHe TexHosoruje. Alexander Seifert et al., ,A Double Burden 
of Exclusion? Digital and Social Exclusion of Older Adults in Times of COVID-19”, The Journals of 
Gerontology. Series B, Vol. 76, Issue 3/2021, crp. 99-103. 

87 Tvana Kursan Milakovic¢, ,,Purchase experience during the COVID-19 pandemic and social 
cognitive theory: The relevance of consumer vulnerability, resilience, and adaptability for purchase 
satisfaction and repurchase“, Has. emo, crp. 1425-1442. 
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3axTeBajy JJOCTyNHy Moy3qaHy U MpHMepeHy WHTepHeT 
uHdpactpyktypy. Axo ypehaj 3axtepa cTasiHy Be3y ca 
UHTepHeTOM 3a TipaBHIHO PyHKIUMOUCawe, Kao LITO je TO 
ciydaj ca HaBHTallHOHUM ypehajem y ayToMoOnsuMa, ryOnTKOM 
IIpHCTyla Mpex*KU, MOTPOMay Jako WocieBa y cHTyalMjy Koja 
Ta 4H parbuBun.*® 


B) HeOocmamak Oueumasne nucmenocmu; Ilotpomia4 Koj He 
Tl03Haje Y JOBOJbHO] MepH OCHOBe pajja Ha payyHapy JIMMIeH 
je Moryhuoctu kopuuthera ycsryre eslekTpoHcKor HM MOOMIHOr 
OaHkapctBa. Beha je BepopatHoha Ja oBaj pa3sIor pakbHBOCTH 
MOrosM NOTpomare HWKer OMLMTer OOpa3z0Bakba WIM OHE KOH Cy 
Beh ,,3alliv y roquHe“ ta ce Ha CBe HadMHe OMMpy caBlalaBaby 
HOBHX BelITHHA. 


Viako TloMeHyTe parbuBOCcTH YIvIaBHOM IIpate jeqHa Apyry, Tako 
jla OHaj KOjH Hema ofroBapajyhy onpemy, HeMa HH TIpHcTyI HHTepHeTy, 
HUTH JMTuTaHy MMCMeHOCT, He MOX*KeEMO HX TOHCTOBehuBaTH, ako 
WMHTepHeT CHTHasI HHje ajleKBaTaH HU HajcaBpeMeHHyu ypehaju Hucy 
oy, Hapouute momohu. 


5.4.3. Juzumanua paroueocm 


JlurutasHa TexHouornja je WocTasia KIby4Ha 3a TOTOBO CBe 
aciieKTe *KUBOTa MoTpomaya.® [o6asHO yMpexkaBalbe, C je{He CTpaHe, 
mojagaBa MoryhHocT yxMBarba y ofpeheHuM IpaBuMa, Kao LITO cy: 
ciodoya H3paxaBarba, CoOosa Npesy3eTHULMLTBA, aJIH, c pyre cTpaHe, 
yrpoxkaBa Ipyra, He Makbe 3Ha4ajHa, OCHOBHA l1paBa, Kao IITO cy 1IpaBo 
Ha IIpHBaTHOCT H Ge36enHOCcT.” Y cM4HOM KOHTeKCTY, NpaBHH MCU 
ucTHYY Ja je ,,jMruTana TpaHcPopMallnja OTBOpHIa HOBe BH MKe 
KyJITypHe H OOpa30BHe pa3MeHe, asi je OCTaBMJIa HM WIMpOK IpoctTop 
3a pa3sIM4UTe MOBpeye MpaBa HHTeseKTyasIHe CBojHHe™.”! Y aHKeTu 


88 BEUC, Protecting European Consumers in the World of Connected Devices, Position Paper, 
ctp. 21, https://www.beuc.eu/publications/protecting-european-consumers-world-connected-devices/ 
html, 7/1/2022. 

8° Sheau-Fen Yap ef al., ,Coping with crisis: The paradox of technology and consumer vulnera- 
bility“, International Journal of Consumer Studies, 21 June 2021, https://onlinelibrary.wiley.com/doi/ 
abs/10.1111/ijes. 12724, 7/1/2022. 

°° Fundamental rights in the Digital Age, file:///C:/Users/Korisnik/Downloads/Fundamental%20 
rights%20in%20the%20Digital%20A ge.pdf, 7/1/2022. 


°!  TpeHyTHO CMO CBeOIM eKcHaH3Hje JerasHAXx OHJIajH MaTdpopMu Kao wTO cy Netflix, Spotify 


Hi CII. KOje y3HMajy Jeo KopucHuKa OuT-TOpeHT WiaTdopmu.” Hopakx Byjuuuh, ,,. Tospeya ayTopcxor u 
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cipoBeyeHo}] 2018. roquHe, 4ak 61% ucnuTaHux rpalhana EY-a je 
HaBeulo [la cy ce cycpesIM Ca He3aKOHUTHM Cajp»KajuMa Ha MHTepHeTy, 
TOK Hux 65 % He cMaTpa yoTpeOy HHTepHeTa CHTrypHoM.”” 


Crpaternja 3auirute moTpomaya y PenyoOsuun Cpoduju 
KOHCTaTyje 3HaudajaH pacT HHTepHeT TPIOBHHe, Te Ja je ciy4ajy 
ynoTpede BeliTaake HHTeIMreHuMje WIM MalIMHCKOr yuerma, 
, OTPOMWayHMa TeLIKO la WOOuy jacHy, TpaHciapeHTHy CJIMKy 0 JOrMuH 
OJWIYYHBaba Malle, Koja MO*Ke JHCKPHMHHUCAaTH TOTpomaye Ha 
ocHosy (bHHaHcHjckor cTatyca Hu npodusa, cipeyaBajyhu morpomaya 


Jia IpHcTyIM MOBOJbHUJMM MOHyqama‘.”* 


TakBo 3allaxKalbe ykKa3yje Ja ce KO], WHTMTaHuX MOTpomaya 
lope rpylHe pakbuBOCTH 3acHOBaHe Ha JIMGHUM KapakTepHcTHKama 
(Ha IIpuMep, MeHTasia OosecT) H CHTyal[MOHe paHHMBOCTH Koja je 
TocwevqMHa Ciewu@UYHUX OKOHOCTH (Ha IpuMep, ryOuTKa MOOMIHOr 
TeleOHa) jaBJba HM pamUBOCT KOja Je Mocuequya HapowuTHx 
KapakTepHcTHkKa JHTMTasHOr TpxKHUITA. 


Huje TajHa ja Heke TOCJIOBHE IIpakce 3ACHOBaHe Ha BeLUTadKO] 
HHTeIMTeHUMJM HOCe 3HadajaH Pu3uK 3a IpaBa NOTpomaya, 3ajemueHa 
OCHOBHa IIpaBa H onlirenpuxBaheHe ApyliTBeHe BpeszHOcTU.™ 


Ilojam patuBu noTpomay Huje cratuuan. Ilorpomsay Kojn je 
yrlaBHOM OOpo oOaBelliTeH HW OOa3pHuB (IpocedHu MoTporiad) Ha 
JMIUTasIHOM TpxKUMITy Woctaje parus. J[urutaHa pawuBoct noraha 
MOTpowiaye KOje 10 peOBHOM TOKy CTBapH 3a00Ma3H. 


CpOJHHX IipaBa KopuutheremM OHajH WIaTpoOpMH 3a JHpekTHy pa3MeHy cayipxaja u3Mehy kopucHuKa 
WHTepHeta™, y 300pHuKy Yumerexmyaana ceojuna y Qu2umaano Ooba (300pHUK CTYHeHCTKHX pasa), 
( mpupegno Jlymiau TMonosuh), ctp. 34. 

° Anketa Eurobarometra iz 2018., Hapeyeno mpema: Europa spremna za digitalno doba: nova 
internetska pravila za korisnike, https://ec.europa.eu/info/strategy/priorities-20 19-2024/europe-fit-dig- 
ital-age/digital-services-act-ensuring-safe-and-accountable-online-environment/europe-fit-digital-age- 
new-online-rules-users_hr , 7/1/2022. 


Ee »llorpe6a 3a TMPuTasH3allHjoM oOsacTu 3alITHTe TIOTpOMada Ce OTe Wa Y HEKOJINKO HHBOa — Ha 


HMBOY aMHHUCTpalyje, Ha peslalujH HOTpoulay/TproBall H Ha peslalHjH WOTpowlay/aqMMBuCTpauyja.~ 
Crpateruja 3allTute noTpomaya 3a nepHox 2019-2024. rogue, Cryarcbenu enacuux PC 93, 26. 
eyemOap 2019. 

* /Y TakBUM CHTyallMjama HajOOJbU perysaTOpHH MpucTyM HpectTaBJba jacHo MpornHcnBatbe JIMCTe 
3a0pameHHx npaxcu. BEUC; Regulating AI to protect the consumer, Position Paper on the AI Act, https:// 
www.beuc.eu/publications/beuc-x-2021-088 regulating ai_to_protect_the_consumer.pdf, 7/1/2022, 
ctp. 10. 
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Ilotpomauu ce Ha ,,on- line“ TpxulITy cyouaBajy ca HOBHM 
lIpeTHama Koje Hucy Ouse 3aMMCJIMBe Ha TpaMIMOHasIHOM TpKMUITy, > 
Kao LITO Cy: HOBpeya IpHBaTHOCTH (eHT. ,,privacy infringements‘) u 
MaCOBHO IIPHKyliJbakbe JIMGHUX Wosataka (eur. ,,zmass collection of 
personal data”) opraHv30BaHO Kpo3 asIropuTMe.”° 


Bemitauka WHTeMreHyuja mWojayaBa HU ucTHYe cmadocT 
oTpomaya Kpeupajyhu KOHTHHyHpaHy HejeqHakocT y OHOCYy 
TproBula HU WurutTasHor noTpomaya. ,,[propall y peasIHOM BpeMeHy 
IIpHctyiia OKpyxemy y KoMe ce MoTpomiay Hasa3u. [lope tora, 
TproBall WMa UIPHcTyi AeTasbuMa M4HOr Mpodusa woTpomaya, 
ykubyuyjyhu u OuxeBnopasHe IpucTpacHocTH Koje yTH4y Ha HeroBo 
owIyunBarbe. ASIrOpUuTMH KOjMM yiipaBsba BelITauKa MHTeMTenuHja 
Bplile MepocoHarM3allujy HHTepPejca U CaypxHHe pekJIaMa Koje cy 
J{MpeKTHO ycMepeHe Ha Opehenor noTpomiaya u WOApasyMeBajy 
pa3IM4uTe TaKTHKe HcKopuuthaBawa HHPOpMalHoHe MpeHOCTH (eHT. 
, behavioural tracking“) MaHMIlysaljy 1jeHama (eHT. ,,price manipu- 
lation“) paaqu onTHuMu3allMje NOHye HM KOHTHHyMpaHe NoTporHbe.”” 


KapaktTepucTu4a MIpuMep ,,cyMibuBe~ TIpakce mpeyCTaBJba 
online OuxeBHopasIHo pekIaMupakbe Koje Ce MOxe Je*@uHUcaTH Kao 
OHJIajH pekIaMupatbe ycMepeuo (eur. ,,microtargeted“) Ha nojeqHHe 
WIM Tpyiy MOTpowlaya Ha OCHOBY HHXOBOr MpPOMWIOT, casaiwer 
u Oynyher noHallawa Ha MHTepHeTy Koje je yTBphenHo WHupoKuM 
lipaherbem u mpodusucarbem”.”* 


Behuwa norpomaya nperpaxyje u ynopehyje KpequTHe 
NHOHyle IpeKO HHTepHETA, C THM fa Ce je{aH OPO} HX elleKTPOHCKU 
WH 3anyxyje.”” 3a0puHyTOCT MOCTOjM ako Huje jacHO Koja BpcTa 
nloyjatTaka MOxKe Ja Ce KOPHCTH OF CTpaHe KpeaUTOpa pau MporeHe 


°° Jonathan Elms, Julie Tinson, ,,Consumer vulnerability and the transformative potential of Internet 


shopping: An exploratory case study“, Journal of Marketing Management, Volume 28, 2012, Issue 
11-12, https://doi.org/10.1080/0267257X.2012.691526, 7/1/2022. 

°° Mateusz Grochowski, ,,Does European contract law need a new concept of vulnerability?“, Jour- 
nal of European Consumer and Market Law Volume 10, Issue 4/2021 , erp. 134. 

°’ ~Beulrayka HHTeIMreHUMja Moe Ja 310yMOTpeOu HeuHjy 3aBHCHOCT Of KOUKe Ha HayHH Ja My 
HaHece eKOHOMcKy mTety. BEUC; Regulating AI to protect the consumer, Position Paper on the AI Act, 
ctp. 12. 

°*8 BEUC, The Digital Services Act proposal, BEUC position paper, https://www.beuc.eu/publica- 
tions/beuc-x-2021-032_the_digital_services_act_proposal.pdf, 7/1/2022, crp. 26. 

°° European Commission, Legislative Proposal for an EU Framework on Crowd and Peer to Peer 
Finance: Inception Impact Assessment ((2017)5288649 - 30/10/2017), https://ec.europa.eu/info/law/ 
better-regulation/have-your-say/initiatives/1 166-Legislative-proposal-for-an-EU-framework-on-crowd- 
and-peer-to-peer-finance_en, 7/1/2022. 
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KpeuTHe CIOCOOHOCTH NOTpomaya HW KOjH aJITOpHTMH Mory ja ce 
ynlotpeve 3a TyMa4erbe OBUX MosaTaka. ,,Ca pasBojem (pHHAaHCHjCKUX 
TeXHOJIOWIKMX KOMMaHHyja (eur. ,,FinTechs“), Hex 3ajMoyaBIn u 
IulaT@opMe 3a 103ajMJbuBatbe (eur. ,,P2P lending“)! mogenn cy na 
KOpHcTe MOTpomauke MofaTKe H3 CKCTeCPHUX, HeTpasMMWOHATHUX 
W3BOpa KaKO OH MpOWeHWIM KpeqUTHY clocoOHOcT MoTpomaya. 
Tlonauu 3a MpoleHy KpeqHTHOr pu3NKa YecTO ToOsApa3yMeBaly 
HOTpowayeBy HCTOpHy UpeTpaxuBarba, WOaTKe 0 JIOTOBaLbY, JIM4HUM 
HHTepecoBalbuMa, TofaTKe O McIaTaMa, WofaTKe ca I pylITBeHHX 
MpexKa, MoqaTke O MOTPOWadKMM VM KpeqHTHUM KapTuiama™.'°! 


Takse H CuImm4He cajOep IpeTHbe u3a3nBaly cBe Behy 3a0pHHyTOCT 
KpeaTopa MOJIMTHKe 3allITHTe MOTpoada MW 3axTeBajy OATOBapajyhe 
oyroBope Of CTpaHe HOpMoTBOpalia. 


C Tum y Be3u, Esporicka opranv3ainja norpomaya - BEUC 
je Mo3BasIa Ha TIpeHciuTMBakbe CTaHapya MpoceyHor UW parwHuBor 
nmoTpomauya y upasy EY. CranHo mpahewe u Mannirysarnja 
IIPHJIMKOM HHTepakvje y AWTuTasIHOM cBeTy WOBOe MOTpomaye y 
CTalbe KOHTHHyUpane paruBocTu (eHr. ,,permanent vulnerability“) 
WIM WosxpasyMeBaHe pakwuBoctTu (eur. ,,vulnerability by default‘). 
YoouuyajHe on line ipakce Koje KOMOMHYjy IpHKylbakwe mMosaraka 
0 on line ToHalllawy WU HaBuKaMa MOTpollaya, Kao HW arpecuBHe 
ajIrOpHTaMcke TeXHHKe 3a MaHHIlylalWjy MpHIMKOM JOHOWeHa 
outyka (en®D. ,,aggressive algorithmic techniques for choice manipu- 
lation“) uiHe cBe JMruTaIHe MOTpomaye paruBuM. 


Y OBOM KOHTeKCTY, kKpeupaH je HOBH MojaM AuruTasHa parHBocT 

(eH. digital vulnerability’ ’) KOJH yIpaBo NoKpuBa pa3iM4nte lipeTHbe 
ca KOjMMa ce cyouaBajy NoTpomaqH y JMruTaHoj exoHomyju.'” C 
jeqHe cTpaHe, TurutTasHa pauBoctT je CTpykKTypasina (eur. ,,struc- 
tural“) -oO63HpoMm a je CTpyKTypa QHTuTaHOr TpxKUUITAa TakBa Ja 
ciipeyaBa MOTpomaye a Ha TpxKUMITY Weswyjy Ha paBHompaBHo}] 
OCHOBH Ca TPIOBI{HMa), ald HW KOHTpykWMoHa (eHT. ,,architectural“) 
'00 European Commission. (2018). Proposal for a regulation of the European Parliament and of the 


Council on European crowdfunding service providers (ECSP) for business COM(2018) 113. https:// 
eur-lex.europa.eu/legal-content/EN/TXT/?uritCELEX%3A52018PC0113, 7/1/2022. 
°! ESAs Joint Committee Discussion Paper on the Use of Big Data by Financial Institutions, 


2016, https://www.esma.europa.eu/sites/default/files/library/jc-2016-86_discussion_paper_big data. 
pdf, 7/1/2022, crp. 10. 


102 


Mateusz Grochowski, ,,Does European contract law need a new concept of vulnerability?“, 
HaB. Jeso, ctp. 133-135, https://kluwerlawonline.com/JournalArticle/Journal+of+European+Consum- 
ertand+Market+Law/10.4/EuCML202 1030134, 07/01/2022. 
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-003MpoM Ha HauHH Ha Koj je MHTepdace Wu3ajHUpaH ui Jesyje.!° 


ParbUBOCT Jake HHje y3rpeyqHa Nocieguua, Beh HelocpeqHU MpoxyKT 
TMrMTanHor TpxKuutra.'4 


OunurieqHa HepaBHOoMpaBHOCT AMruTayHux MoTpoulaya y 
OHOCYy Ha TproBlie y akayjeMCKUM paciipaBaMa Ha3HBa Ce HW JWMTHMTaHa 
acuMetpuyja. IIputom ce uctTuye ja WHrMTasIHa acMMeTpHja Mopa Ha 
ogroBapajyhu HauHH ONTH MpencnutTaHa y OKBUpy KOMYHHTapHor 
HOTpowmayKkor papa. 3a WOTpoulaye je 3HadyajHo Ja ce u Ha on - line 
TP2KHLITY, YCIOCTaBH YHOpe MBH HUBO 3allITHTe Kojy Beh yxuBaly off 
- line.'°° TIpema HeKuM ayTopuMa, yjeHayaBakbe 3allITHTe NOTporlaya 
Ha on - line ui off — line TpxullITy je OlepaTHBHO OCTBApHBO Kpo3 
WHKopHopallMjy WojMa AMruTasHa pakuBOCT y HOPMaTHBHH OKBUp 
J|upekTuBe 0 HenOIlITeHO) MocIOBHOj upaKkcu.'°° CxoqHO OBOM 
CTaHOBHIITy, JHCTH 3a0pawmeHux pakcu Tpeba mpuyzozaTu u 
Henomeny AUruTasHy lpakcy, y3 OOpHYTH TepeT OKa3MBakba, TAKO Ja 
TproBall KOjH TBPAH Ja je y cBeMy MocTyao y cKIayy ca pesleBaHTHUM 
TIpomucuMa Mopa To H a WoKaxe.'”” 


5.5. Peaxyuje EY na qurutarHy Tpancdopmanyy 


Yop3arbe Npoleca AMTUTaM3allHje MOCIOBHUX Moyes1a Wpaheno 
je 1OMeparbeM KOMeplHjaJIHHX AKTHBHOCTH U3 ,, IposaBHulla Of WMI 
H MasiTepa“ Ka on - line nnatd@opMama.'’’ Hauke noTpomlaya ce 
Merbajy, TProBakbe OU Y OU CBE BHI MOCTaje H3y3eTAaK, a KyMOBHHAa 
OJ TProBlla Ca KOJHM He MOXKeMO Ja pyKyjeMO, WpaBusio. 


'3 BEUC, Regulating AI to protect the consumer, Position Paper on the AI Act, crp.34. 

104 Natali Helberger et al., ,,Surveillance, consent and the vulnerable consumer. Regaining citizen 
agency in the information economy, Part 1“, in: 2021 EU Consumer Protection 2.0 Structural asymme- 
tries in digital consumer markets A joint report from research conducted under the EUCP2.0 project, 
Brussels, crp. 18, https://www.beuc.eu/publications/beuc-x-2021-018 eu_consumer_protection.0_0. 
pdf, 7/1/2022. 

'05 ‘New Consumer Agenda, Strengthening consumer resilience for sustainable recovery, European 
commission Brussels, 13.11.2020 COM(2020) 696 final, crp. 10, https://eur-lex.europa.eu/legal-content/ 
EN/TXT/?uri=CELEX:52020DC0696, 7/1/2022. 

106 Canatbyu urtaHosn 5, 8 u 9. Bug: Natali Helberger ef al., ,,Surveillance, consent and the vul- 
nerable consumer. Regaining citizen agency in the information economy, Part |“, Hap. qen0, ctp. 79, 
https://www.beuc.eu/publications/beuc-x-2021-018 eu_consumer_protection.0_0.pdf, 7/1/2022. 

'\7 BEUC, Regulating AI to protect the consumer Position Paper on the AI Act. 07/10/2021, crp. 
34. 

‘08 Mehyrum, orBopeHo je muTamwe fa IM je OBaj TpeHA WOHeEO KOpHCT MasIMM M CpeaqbUuM 
mipey3ehuma WH je caMo mojayao yiory noctojehux HHTepHeT TaTPOpMH Kao CBOjeBPCHHX OsIMTOTONA. 
Joseph Amankwah-Amoah, ef al., ,COVID-19 and digitalization: The great acceleration“, COVID-19 
and digitalization: The great acceleration (nih.gov), 3/1/2022, crp. 602-611. 
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»O ycBajara J[upextuse 2000/3 1/EC1 (“e-Commerce Direc- 
tive”), HHOBATHBHO HHOpMalHOHO JpylITBO je HapacjIo He camo 


y EY, seh u wupom mianete Mebajyhu 2KHBOT HM Ha4HH KaKO JbyIM 
6¢ 109 


KOMYHHMpajy, Tpolle Hu mociyjy*. 
Epporicka yHuja je ipeno3Hasia OBa J[pylITBeHa H CKOHOMCKAa 

KpeTamha, TaKO Ja HOBa MOTpomauka areHyja Kao jean Of MeT 

IIPHOPUTeTHHX WMsbeBa McTHYe WuruTaHy TpaHcdopmarnyy.''° 


Y cdepu noTpomaykor papa, u3BplieHa je MOepHu3alnja 
lpomuca Kpo3 JIupextusy 2019/2161,!'' c Tum fa ce ycKopo o4eKyjy 
pe HoBe YpeyOe 3a Koje ce Moxe pehn Ja cy KJby4He 3a CTBapawe 
OTBOPeHOT, aJIM CHrYpHOF, AMIMTaHOr Mpoctopa 3a eBporicKe rpal)ane 
u mpuBpery: Digital Services Act (DSA)! and the Digital Markets 
Act (DMA).'% 


L[usb Ypey6e o QurutasuM ceppucuma (DSA) je aa 3amrTHTu 
rpahane og useramHe poe, caapxaja u cepBuca, Kao HM Ja 3allITHTH 
OCHOBHa IipaBa rpahana y BUpTyesIHOM OKpyxKeby, pykKoBoyehu 
Ce IIPHHIHHOM ja je oHa IIpakca Koja je He3aKOHUTa BaH MpexKe, 
He3aKOHHTa HM Ha Mpexu.''4 


L[usb Ypen6e o AurutTarHuM TpxnNwITHMa (DMA) je qa yHece 
ped y NocuoBHy lpakcy rMraHTCKMX TeXHOJIOWIKHX KOMMaHHyja (CHT. 


' Proposal for a Regulation of the European Parliament and of the Council on a Single Market 
For Digital Services (Digital Services Act) and amending Directive 2000/3 1/EC, Brussels, 15.12.2020 
COM(2020) 825 final. 

0 Tlopex qurutamHe TpaHcdopmaunuje y IpBOM IaHy cy: 3eeHa TpaH3nunja, 3auiTuTa u 
OCTBapHBalbe MOTPOWAayKUX paBa HU MelhhyHapoyana capawa. New Consumer Agenda, Strengthening 
consumer resilience for sustainable recovery, European commission Brussels, 13.11.2020 COM(2020) 
696 final, crp. 1. 

‘| Directive (EU) 2019/2161 of the European Parliament and of the Council of 27 November 
2019 amending Council Directive 93/13/EEC and Directives 98/6/EC, 2005/29/EC and 2011/83/EU 
of the European Parliament and of the Council as regards the better enforcement and modernisation of 
Union consumer protection rules , PE/83/2019/REV/1 OJ L 328, 18.12.2019, Onmmpuuje Bug.: Mateja 
Durovic, ,,Adaptation of Consumer law to the digital age: EU Directive 2019/2161 on Modernisation 
and Better Enforcement of Consumer Law“, Anali Pravnog fakulteta Univerziteta u Beogradu, Vol. 68, 
br. 2/2020, erp. 62-89. 


112 


Proposal for a Regulation of the European parliament and of the Council on a Single Market 
For Digital Services (Digital Services Act) and amending Directive 2000/3 1/EC, COM(2020) 825 final 
2020/0361(COD), Brussels, 15.12.2020. 

3 3a ope YpeqOe ce Mowe Ka3aTH a pescTaBbajy HeKe Of Haj3HavajHujMx MOcpeqHUX 
JlerucuaTuBHor nocmequna COVID 19. 

'4 What is illegal offline should be illegal online: Council agrees position on the Digital Services 
Act, A digital future for Europe, https://www.consilium.europa.eu/en/policies/a-digital-future-for-europe/, 
07/01/2022. 
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big tech“) koje KOHpomMIy KBy4He on - line iaTPpopMe, IposaBHULle 
W lipeTpaxuBaye, Kao m1To cy: Apple, Google, Amazon, Facebook u 
Microsoft.'! 


IIpeqmetHum YpeyOama xen ce noctTuhn, ,,Oojba 3alliTuTa 
MOTpolaya HM HAXOBMX OCHOBHHX IpaBa Ha HHTepHeTY, YCHOCTAaBIbakbe 
edukKacHor UW jacHor OKBUpa 3a TpaHClapeHTHOCT HW OJTOBOPHOCT 
MHTepHeTCKHX TaTPOpMH, Kao M MOACTHUae MHOBaLMja, pacta H 
KOHKypeHTHOCTH Ha jeqHHCTBeHOM TpxuUTy~.!!° Tlopey OpojHux 
MOCJIOBHUX IIpeqHOCTH, O HOBHX Tpomuca ce ouveKxyje Beha 
Je@MOKpaTcKa KOHTposla HW Hay30p CHCTeMCKHX TWIaTPOpMu, Kao Vu 
cy30njalbe HMaHeHTHHX pu3Hka. 


6. YMECTO 3AKJBYYUKA 


6.1. Hogena apyliTBa Ha BaKI[MHUCaHe UM HeBaKI[MHUCaHe 


Unnu ce fa je nangemuja COVID -19 nonena jom jeqHy 
upyuitBeHy nmogeny. Topex OpayHor u mopoyM4yHor ctTatyca, 
JpPoKaBJbaHCcTBa, IpeOuBasIMLITa, KpeupaH je HOBH rpahancko - mpaBHu 
cTaTyc — BaKI[MHHcaHN WIM HeBakuMHucaHu. M3HoBa cy oTBOpeHa 
TIMTakba OHOCA U3Mehy 3allITHTe jaBHOr 3{paBJba MU 3arapaHTOBaHHUx 
OCHOBHHX IIpaBa Kao ITO Cy: paBo Ha pay,''’ WpaBo Ha TeylecHu 


'S Ynora oBor mpomuca je orpanHw4n MoryhHoctT HemoniTeHe Mpakce Of cTpaHe BesIMKHX 


TeXHOJIOWIKHX KOMHaHHja Wasbyhu jacaH CHrHasl Ha jeqMHCTBeHOM TpxKHUITy Ja je 3aKOHOAaBall Taj 
KOjH MOcTaBJba paBua, a He IIpHBaTHe KoMManuje. EU Digital Markets Act and Digital Services Act 
explained Society, https://www.europarl.europa.eu/news/en/headlines/society/20211209STO19124/ 
eu-digital-markets-act-and-digital-services-act-explained, 07/01/2022. 

6 Koj cy miaBHH WHbepu AKTa 0 QurMTasIHuM ycstyrama? https://ec.europa.eu/info/strategy/ 
priorities-2019-2024/europe-fit-digital-age/digital-services-act-ensuring-safe-and-accountable-online-en- 
vironment_hr, 07/01/2022. 


''7 Yaxo je COVID -19 y CAJ] ogHeo mpexo 800.000 xxuBora, HamMeTatbe BakIMHalMje je moctasa 


jouw jequa ,,Bpyha Tema”, monyT aOoptyca HIM HOLIema OpyxkKja O KOjOj ONy4yje HajBula cyycKa 
nuctanya. ,, lommyajuu TyxwiM HyjopK 300r obaBesHe BakyHHaunje, Torumuxa, 01.11.2021., https:// 
www. politika.rs/scc/clanak/49 1018/Policajci-tuzili-Njujork-zbog-obavezne-vakcinacije, 07/01/2022.; 
Bpxosun cy CAJ] pasmatpa apryMeute y IpHior H IpoTHB YpeyOe KojoM ce 3axTeBa Of MocuosaBaya 
ca 100 wm Bulle 3arlocieHux 4a o6e3beye a cy HHXOBH payqHHUM y NOTIYHOCTH BaKIMHMCaHH WI 
TeCTHpaHH JeHOM HeeJbHO HU YpeyOe Koja OF payquuka y 3{paBCTBeHHM yCTaHOBaMa Koje IIpHXxBaTajy 
(beqepamHa cpecTBa 3a MeMUMHCKy 3allTHTy H MequIWHCKy MoMoh, 3axTeBa Ja pagqHMy Oyly y 
TIOTIHYHOCTH BaKIMHHCaHH, y3 H3y3eTKe, KOjH Nospa3yMeBajy HM UckpeHa pesurujcka yBeperba. ,, BpxoBHH 
cyy CAJ] pasmatpao oOaBe3Hy BakUMHaljy uporuB Kosuya - 19“, VOA, https://www.glasamerike. 
net/a/sjedinjene-drzave-sad-vrhovni-sud-obavezna-vakcinacija-kovid19-koronavirus-pandemija-epi- 
demija/6386591.html, 07/01/2022. 
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HHTerputet, croOoya KpetaHa''* u MoryhHocT weHor Hay30pa,!!” 


cmo0ofa Mutlberma,'”’ ucmoBeszarba Bepe™! ni cmr.!”? 


Ucnoctapuso ce a je QuruTaiHu KOBUA cepTud@uKat 
J{eIOTBOpHHja IyTHa UclipaBa of OuoO Kor nacoma. Ilannemuja 
COVID - 19 je u3Heypusa OpojHe MOjMOBe KOjH paHuje HUCy 
MOCTOJaIM HIM, AKO Cy MOcTOJaIM, HUCy MMaJIM HapouMT 3Hayaj, Kao 
WITO Cy: BaKIMHalMOHa TOUMTHKAa, BAKUMHAaLMOHH HallMoHasiM3aM, 
BaKIMHalwoHa Oe30e7HOCT UM BaKI[MHalMoHa JMIWIOMaTHya. 


"8 'Y ayTopcKom TekcTy NocBeheHoM HelpaBsH yYHHeHOj HajOosbem cBeTcKom TeHucepy Hopaky 
Doxosuhy, npocnaBsbenu pexucep Emup Kyctypua, {pyliTBeHH Hopeyak Koj HaM ce Hamehe onucyje 
Kao JHTUTaIHy WPOBHHLUH)y KojH je 3a Heke H ,,.JMrHTasIHH 3aTBOp™, TOK TeHucepa koe je 300r ofOujaa 
Wa ce BaKWMHHINe 3a0patben yila3ak y Ayctpamnjy pagu yueutha na TypHupy, OUMTe THO JaxkHOr HMeHa 
- ,Australian open“ ocioBasbaBa ca ,,1pBH Mely cnodoqHuM™. Bug.: ,,.Kycrypuua o boxopuhesom 
IIpuTBopy, OBo cy oKoBH HoBor cBeTa“, Cnymuux Cpouja, https://rs.sputniknews.com/20220107/ 
kusturica-o-djokovicevom-pritvoru-ovo-su-okovi-novog-sveta--1133120763.html, 07.01.2022. JJana 
10.01.2022., cygquja @exepamuor cya y Menoypuy- Extonn Kes je qoneo mpecyyly KojOM ce HOHMLITaBAa 
ogsyka Braye Ayctpasuje 0 ykuflamy Bu3e, a Hoxosuh je ofMax lo u3acky Ha coOosy OTHIIAO Ha 
Tpeuuur. ,;boxopuh nocTaBsbeu 3a MpBor HOcHoua Ha Ayctpamujan oneny“, oaumuxa, 11.01.2022. 
https://www.politika.rs/scc/clanak/496688/Sport/Tenis/Dokovic-postavljen-za-prvog-nosioca-na-Aus- 
tralijan-openu, 11/01/2022. Onmmpuuje o npaBHuM aciiekTuma ucte Teme Buy.: Alexandria Antho- 
ny, Jackie Chan, ,,Can Athletes Successfully Challenge COVID-19 Vaccine Mandates? A Case Study 
From The Australian Open 2022‘, 22 December 2021, https://www.lawinsport.com/topics/item/can-ath- 
letes-successfully-challenge-covid- 19-vaccine-mandates-a-case-study-from-the-australian-open-2022, 
25/12/2021. 

119 JlurutamHe MetToze Hay30pa Kao WITO cy aluiMkKaunje 3a mpahewe JoKauMje Ha WaMeTHUM 
TeledOHHMa HMIVIeMeHTHpabe cy y MHOTHM J1p2kaBaMa TOKOM TaHyemuje. Michail D. Kokkoris, Berna- 
dette Kamleitner, ,, Would You Sacrifice Your Privacy to Protect Public Health? Prosocial Responsibility 
in a Pandemic Paves the Way for Digital Surveillance“, Front. Psychol., 18 September 2020, https:// 
doi.org/10.3389/fpsyg.2020.578618, 7/1/2022. Ilopex noceOunx codtBepa 3a WHTMTasIHH MOHHTOpHHT 
ui tipahere, Heke ApxaBe cy oMoryhuse ynotpeby TepMasIHHX KaMepa 3a Meperbe TeMIepatype, Kao 
pa3MeHy lloyataka 0 NalWjeHTuMa 3apaxkeHHM Bupycom. OnumpHuje: OECD (2020), ,, Tracking and 
tracing COVID: Protecting privacy and data while using apps and biometrics“, 23 April 2020, https:// 
www.oecd.org/coronavirus/policy-responses/tracking-and-tracing-covid-protecting-privacy-and-data- 
while-using-apps-and-biometrics-8f394636/, 07/01/2022. 

'0 European Parliament (2020), Resolution on the impact of COVID-19 measures on democracy, 
the rule of law and fundamental rights, P9_TA(2020)0307, Brussels, 13 November 2020; European 
Commission (2020), Tackling COVID-19 disinformation — Getting the facts right, JOIN(2020) 8 final, 
10 June 2020. 

21 Bpxosyu cyt y CAJI je y jeqHom cryy4ajy mpecyquo ga 3a0pana IM4HOr IpHcycTBOBaHba 
MOJIMTBaMa Tpormaniena y New York —y, mpeyctaBsba nospexy Ipsor amayMana Koju ce ofHOCH Ha 
cnoOogy UpaktukoBaba pemuruje. Roman Catholic Diocese of Brooklyn v. Cuomo, Supreme Court of 
the United States 592 U. S. (2020). 


122 


European Union Agency for Fundamental Rights, Fundamental Rights Report 2021 - The coro- 
navirus pandemic and fundamental rights: A year in review, https://fra.europa.eu/en/publication/202 1/ 
coronavirus-pandemic-focus, 07/01/2022. 
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6.2. [lanyqemujcKo mpaBo Kao HOBa pana papa 


CrasIHo Kpeupatbe HOBHX H OnacHHjux cojepa Bupyca COVID - 
19,'* y3 W3y3eTHO BeJINKO MHTepecoBatbe Hay4He jaBHOCTH 3a OBy TeMy 
Ha rpaHuy pasa W MeyMUHHe, yKa3yje a je COVID - 19 nojasa, Koja 
y mloctTojehem WIM CIM4HOM OOsIMKy, OcTaje ca Hama, Te Jja ce MOKE 
O4eCKMBATH MOCTeMeHO jadatbe JejHe HOBe rpaHe MpaBa 0, Ha3HBOM 
- Ilayemujcko mpaBo Koja Ou Ha jeqHOM MecTy Ha cBeobyxBaTaH 
Had M3y4aBalla: JIerHcuaTHBHe MOcIeqMUe Man eMvja, HOBOHACTase 
lIpaBHe OJHOCe U pa3IM4NTe allTepaluje mocTojehux mpaBHux oHOCAa 
WO KOJMX JOBOLe 3apa3e CBETCKHX pa3Mepa. 


6.3. Be3KOHTaKTHOCT KaO IIPHHUMIM HW epa WucTalupawa 


InoOasHa 3upaBcTBeHa Kpuvi3a je H3HOBa yKa3ayia Ha 3Hadaj 
JMTuTasIHe TeXHOIOrHje y pa3IM4HTHM ccbepaMa MosepHor 2kuBOTA,'“4 
ucTuuyhu jacHy 3aBMCHOCT CKOHOMHJe HM ApyuiTBa Of AMrHuTasHHux 
cepBuca, y3 OpojHe KOpUCTH, aJIH HM HeZOBOJbHO HcTparxkeHe pu3uke.'* 


Ilangemuja COVID - 19 je goqaTHO NpogxyOuna ,,qHTMTaHy 
moyesbeHoct u3Mehy OoraTHxX WH CHpoMalIHHx, ypOaHux u 
pypasHux cpequna, u3Mehy HalpeyqHux CKOHOMHja HM OHHX Koje 
cy y pa3Bojy“.!*° UcrpaxnBara cy MoKa3aa a cy NojeqMHUM ca 
3 ],allHHjHM CKOHOMCKUM pecypcuna y TIpHJIMH Ja ce Oosbe 3aluiTHTe 
Oy u3Jlarata Bupycy. UcnoctaBusio ce Ja je Nope, COMMOCKOHOMCKOT 
cTatyca, JMrutaHa ciocobHoct (eng. ,,digital (dis)advantage”’) jenHa 
OJ MMaBHUX JPyWITBeHHX pa3IHKa MOBe3aHa Ca PH3HKOM WJIOKCHOCTH 
Bupycy - COVID-19 exposure risk profile (CERPs). Tojeqnan Koju 
cy y CTalby e*buKacHo AMTuTAaIM3yjy KIby4He esIEMeHTe CBOF 2KHBOTA 
y MakbOj CY MepH H3J1IOXKCHM PH3UKy 3aparxKaBakba OJ] OHHX 4WIaHOBa 
JPYWITBa KOjH HeMajy TakBy Moryhuoct. J[pyKunje ka3aHo, ,,WMrHTaHa 


3 Karapuua Crespanosuh, ,,Kopoua Bupyc u cojesu: Kako ce cTurio 40 OMMKpOHa H 3allITO cy 
Heka cjIoBa Ipeckouena™, https://www.bbe.com/serbian/lat/srbija-59474565, 07/01/2022. 

4 Heku ayTopu 4ak OnMcyjy WaHyeMHjy Kao BeMKy WaHcy 3a LurutTasHy TexHosornjy, (eHr. 
,.4 great opportunity for digital technology“). Daniel Shu e¢ al., ,,Digital technology and COVID-19”, 
Nature Medicine vol. 26/2020, crp. 459-461, https://doi.org/10.1038/s41591-020-0824-5. 7/1/2022. 

5 Proposal for a Regulation of the European Parliament and of the Council on a Single Market 
For Digital Services (Digital Services Act) and amending Directive 2000/3 1/EC, Brussels, 15.12.2020 
COM(2020) 825 final. 

6 Elisabeth Beaunoyer ef al., “COVID-19 and digital inequalities: Reciprocal impacts and mit- 


igation strategies”, Computers in human behavior 2020, https://www.ncbi.nlm.nih.gov/pmc/articles/ 
PMC7213963/, 10/1/2022. 


87 


APXUB, 3-4/2021 - Henad C.Tewuh, Bumu uau ne 6umu - 0a au je Oueumanna 
mpaxqdopmayuja y epeme naxoemuje... (cmp. 61-102) 


HejeHaKOCT je y JHPeKHO] Be3H Ca PH3HKOM OJ] 3apaxaBakba Koja je 


reHepvicaHa maHeMujom«.'?” 


Y TOM konTeKcTy, Ha HuBOy EY pa3BujeHu cy M1aHOBU 
ja ce mpollec WuruTaru3aluje To_pxKU Wo cafa He3aramMheHuM 
(pHHaHCHjcKuM cpeycTBuMa.'*® 


JjurutamHa TexHosornja je WocTala cacTaBHH Jeo Halle 
cBakoyHeBHuue. JIoK CMO ce HeKajla CIIyWKHJIM CaMO JajbHHCKHM 
ynpaBsbadeM, JlaHac payHMo, y4HMO, py2KHMO Ce, KyIlyjeMo BexKOaMO 
MW JICUHMO Ce Ha JlasbuHy, lla ce Moxe pehn ja je Oe3KOHTaKTHOCT 
(qucTaHuMpatbe) y caBpeMeHO)] CKOHOMHJH VM ApylITBy y3qurHyTa 
Ha HMBO TpHHnta (eur. ,,touchless principle, principle of distanc- 
ing“). IIpu uemy je ebukacHa KOHTpOJIa JbyCKOr WOHaliakba, HaliHx 
HHTepecoBakba, HaBlKa, KpeTakba H yBeperba Camo J[pyra (TaMHHja) 
cTpaHa UcTor NpHHWHa, a TO je IpHHMM Hay30pa (mpahera) (eur. 
, surveillance (tracing) principle“). 


J{ustema, Jia 1m je COVID - 19 jeqan of HeraTHBHUX MposyKata 
WMIUTaHor WoOa uM je THrHuTaIHO yOp3akwbe Nocsequa BUpyca, 
Tipe[cTaBsba JOM! jeqHO OF OHUX IMTakba O y3poltuMa HW WoceqMWama 
Koje moyceha Ha BewuTty Wusemy: ,,ITa je crapuje koKa vn jaye?“ 


Unuu ce unak Ja je W00a KopoHe camo jean og cbparmMenata 
murutanHor woOa. Ako He MocToje Moy3qaHH WOKa3uH KOjM Ou 
NOTBPAWIM a cy ,,IpOMOTepH Oe3KOHTAaKTHOCTH Kpeupayu BUpyc, 
BaH CBaKe CYMHbE je OKOJIHOCT fla Cy Ce TeXHOJIOMIKe KOMMaHHje 
Ha W3y3eTaH HadHH Upwsiarosusie WaHeMujM UW CTaBHse je y CBOJy 


yHkuujy.'” 


Vi3BecHo je Ht a ce IipeMa HajMarbeM 3aje{HH4KOM CaypxKaolly 
oBe Be TojaBe: Oomectu COVID - 19 u cBeommtTe AuruTamu3aluyje, 
a TO je ylaJbaBalbe 4OBeKa OF, Apyrux JbyycKux Ouha (otyhenoct), 


"7 Laura Robinson et al., Digital inequalities in time of pandemic: COVID-19 exposure risk profiles 
and new forms of vulnerability”, First Monday, Vol. 25, Number 7 - 6 July 2020 https://firstmonday.org/ 
ojs/index.php/fm/article/download/10845/9563 doi: http://dx.doi.org/10.5210/fm.v25i7.10845, 7/1/2022. 

®8 “Our recovery plan will help us turn the challenge of the pandemic into an opportunity for a 
recovery led by the green and digital transition”. EU budget: European Commission welcomes agreement 
on €1.8 trillion package to help build greener, more digital and more resilient Europe, https://ec.europa. 
eu/commission/presscorner/detail/en/IP_20 2073, 07/01/2022. 

29 3a Behuny sbyaqu SARS-CoV-2 ce moka3a0 KaO CMPTHa OMAaCHOCT, OK je 3a OHE MaIOOpojHe 
lipeycTaBsbao Wuppy 3a BPTOMIaBH CKOHOMCKH ycriex. Bug.: Tom 10 cBetckux Musmjapyepa Oorarnju 
3a 402,17 Munujapau gonapa y 2021, Monumuxa 02.01.2022. https://www.politika.rs/scc/clanak/496060/ 
Top-10-svetskih-milijardera-bogatiji-za-402-17-milijardi-dolara-u-2021. 07/01/2022. 
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Ta 4aK HW Of OHHX HajOIKUX: WIaHoBa NOposuule uu Mmpujatesba (Koj 
MOTCHUMjasIHO WOcTajy CMpTHa OMacHOCT), y3 HCTOBPeMeHO jayarbe 
Be3e Ca MHTCJIMTCHTHUM CTBapHMa (€-3aBHCHOCT), BpeMe y KOMe 
%KHBUMO MO%Ke Ha3BaTH UW epa HCTaHuUMpakba WIM Oe3KOHTAKTHO 
m06a,'*° WOK Ce JPyLITBO KOMe IIpHlajaMo MOx*Ke OMMCaTH Kao IPyLITBO 
aucTanmMpatsa (eur. ,,society of distancing*),'*! umm Oe3KOHTaKTHO 
pyro (eur. ,,touchless society“). 


6.4. PauBocT MoTpomaya je HHXepeHTHa TIpHHMITy 
ucTaHiMpara/Hay30pa 


Kouent AurutamHe paruBocTn je mpusarohen AuruTastHOM 
TpxuwTy. UetupH acumMetpuje Koje ofMKyjy OfHOC TproBya 
MW WoTpomaua: WoroqOeHa acuMeTpHja, acuMeTpHja y 3Harby, 
WH@opMalvona acuMetTpuja,'!*” acumMeTpuja y pallMoHasHOCTH, 
w3paxKeHnje Cy Ha JMIMTaIHOM TpxXKHWITyY y OfHOCY Ha Apyra 
cneuupuyna TpxkuuTa. U3noxkeHocT AMruTalHor moTpomiaya 
HeMOWTeCHO] TPproBaykoj Mpakcu KOja pe3yITHpa HeraTHBHUM 
TP2XHUIHHM MCXOOM HHje cnopayuuna, Beh ce MOxKe ONeHHTH 
KaO MHXepeHTHa 3a JMruTasHO oKpyxerwe. JuruTamHu MoTpomia4 
je OTy]a HapO4nTO palbuB UM Kao TaKaB 3axTeBa MOceOHY 3allITUTY. 
Ha 3aKoHOaBLly je a CHCTeMCKe PH3MKe CBOJTBeHe apxXHTeKTypH 
JMIMTaHOr TpxKUWITa OfTOBapajyhum HOpMuparbem cBere Ha HajMarby 
Moryhy mepy, yjeqHayaBajyhu Tako 3allITHTy KO]y MOTpOMlayH yKUBajy 
Ha on - line u off - line Tp»xuurTy. 


AKO je HecropHo Ja jeqHa oO KJbYYHUX OINKa WHrMTaHe 
€KOHOMH]Je - IIpHHIMI JHCTanWupakba WMa CBOjy HeraTuBHy CTpanHy - 
TIpHHUMM Hay30pa (mpahera), ona chelyMpu4ny pazIMKy JMTMTastHHuXx 


‘30 OO3upom fa je AMruTanvM3aluja HeOLBOjHMBa OF CBOje TaMHe CTpaHe NPHKylJbatba IM4HUX 
TlofaTaka yrviaBHOM 6e3 CarlacHOCTH KOpHCHHKa, JHruTaHO 200a ce Moke Ha3BaTH H BPCeMeCHOM 
Hay3opa (eur. ,,surveillance era“). 

31 Social distancing, also known as physical distancing, is the practice of keeping distance between 
yourself and people you don’t live with. It also involves avoiding groups, gatherings and crowds in both 
indoor and outdoor spaces“. Understanding Social Distancing: How Far is Enough?, https://www.pfizer. 
com/news/hot-topics/understanding social_distancing_how_far_is_ enough, 07/01/2022. O onacnocrTu 
Koje 3a 4OBeKa Kao ApyuiTBeHo Ouhe JoHOcH couMjaHO WHcCTaHWMpawbe Kao lpellopyyena Mepa 3a 
chipeyaBalbe TpaHcMHcHje BUpyca ommmupHuje Buy.: What is distancing doing to our social lives and 
wellbeing? https://www.nottingham.ac.uk/vision/vision-distancing-social-lives-wellbeing, 07/01/2022. 

132 


Jlurutamm3aunja 4ecTo OTexKaBa JOHOMeHe HHPOpMUCaHHX Ofyka yciley WperpiaHoctTu 
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Nenad S. TESIC 


TO BE OR NOT TO BE - DOES DIGITAL TRANSFORMATION 
HELP CONSUMERS TO SURVIVE THE GLOBAL HEALTH 
CRISIS OR MAKE THEM PARTICULARLY VULNERABLE TO 
THE NEW MARKET REALITY? 


- Resume - 


The digital transformation accelerated by the COVID-19 global health crises 
has intensified traditional drivers of consumer vulnerability, such as: age (children 
and elderly people), mental or physical infirmity etc. (class-based vulnerability). 
On the other side, the extensive digitalization opened the door to new causes of 
consumers vulnerability that may be described as transitory, such as: i) lack of 
equipment (appliances) enabling internet communication with traders in order 
to obtain goods, content and services in the digital market, 11) lack of access to 
the Internet, ii1) lack of digital literacy etc. (state - based vulnerability). Digital 
consumer exposure to unfair commercial practices resulting in a market failure 
is not occasional but ordinary to the digital environment. The digital consumer is 
therefore particularly vulnerable and requires exceptional protection. Accordingly, 
the legislator ought to regulate the systemic risks immanent to the digital market 
architecture balancing in a proper way the protection that consumers enjoy on - line 
and off-line. If we accept that one of the key features of the digital economy - prin- 
ciple of distancing has its negative side -,,surveillance (tracing) principle“, than the 
particular difference between digital consumers and other (vulnerable) consumers, 
creating specific structural vulnerability, should be sought in continuous tracing of 
consumers behaviour and related practices. 


Keywords: legal consequences of COVID -19.- digital transformation.- digital 
vulnerability.- principle of distancing.- surveillance (tracing) principle. 


* Pay je mpumspex 30.12.2021. rogue, a mpuxBaheu Ha cactanky Pegzaxmuje 21.02.2022. rogue. 


102 


Hean BOKHA*® VK 616.98:578.834]:316.62 
DOI: https://doi.org/10.22182/apdn.342021.4 


Mpasnu axyamem Opueunamnu Hayunu pad 
VYuueepsumem y Beozpady 


HENOCTYIAE I0 3]PABCTBEHUM 
TIPOMMCUMA 3A BPEME ENMJIEMUJE KAO 
KPMBUYHO JIEJIO™ 


- Castcemak - 


Aymop y pady Oo2zmamcku aHalu3upa obenescja 
KPUBUYHOe Cela Henocmynalee No 30paecmeeHUM Nponucuma 3a 
epeme enudemuje. O6o Kpueu4no eno je, uaKo Oyzo npucymMHO 
y cpnckom (jy2zocio6eHcKOoM) 3aKOHOOaecme6y, OOHEOABHO bu.10 
Ha Mapeunu KpueuYHONnpasHoe UHMeEpecosalod, jep Hu y npaKcu 
HUCY OUNU 3AOENEHCEHU CIYYAJEBU FhE20602 BpUlerbd, C OO3UPOM 
Ha mo Oa je objekmus6HO yc106/beHO Odzo6apajyhum nepuodom 
KaOd padtea KOjom ce Kpwe odpehenu 30paecmeenu nponucu 
3adobuja Kpumunannu Kapakmep. Mehymum, npoenawuersbem 
enudemuje eupyca SARS-CoV-2 xoju u3za3zuea 6bonecm 
COVID-19 y Penyoésuyu Cp6uju ogo Kpueu4xHo Oeno je dobul0 
ua 3Hauajy. Hbeeoeo buhe ce ucypnsoyje y Henpudpocaearoy 
30paecmé6enux nponuca unu Opyeux odzoeapajyhux akama 3a 
epeme enudemuje Kakée onacue 3apa3ne bonecmu, maKo Oa ce 
Oe10 CMampa OO6pUleHUM CAMUM YUFbereM UU HEUUlbereM 
Koje je y cynpomuocmu ca penesanmuum npaeunuma. Maxo je y 
yusby nNojauane 3aumume 30paé/oa you y yclo6uma enudemuje 
Kak6e onacne 3apazHe Ooecmu OnpasdaHo UnMepsBenucaMU U 
Mexanu3mMuMa Kpueu4Hnoe npaea, oméapa ce numaree 2epanuya 

Aytop je Zoyeut Ha [[papnom baxysrety Yuusep3uteta y beorpagy. EnexrpoucKa aypeca 
aytopa: djokic@ius.bg.ac.rs 
. Pay je u3pahex y OKBHpy Tipojekta IIpasuor (paxysiTeTa Yuupep3nteta y Beorpayly TIO] HA3HBOM 
Enugemuja. IIpazo. J[pyurso 3a 2021. roquny. 
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Kpueu4nHonpasne 3aumume, jep Ou ce npewupoKka u npeowmpa 
NDUMeHA KPUBUYHO? NPABA HA C6AKU NOJEOUNAYHU AKM KpUleroa 
30paé6cmé6eHux nponuca Moela cCMampamu HeadeK6amHum 
HAYUHOM 3a Pewudéedarbe 30paecmeene Kpu3e. Ocum moza, 
npob1em je OodamHo ycio7crheH OKoIHOWhy Oa ce Yecmo 
JeOuHo ucmo noHauaree mooce nodBecmu He Camo noo odpedby 
KOjOM je MO noHaWatbe npedsuheno Kao Kpueu4HoO Oe0, Beh U 
mpemupamu kao odzosapajyhu npekpwaj, umo y C6aKoM Ciyudjy 
Huje C6ejeOHo, jep ce V O6OM Opy2om ciyuajy padu Oo HecnopHo 
aKWem O61UKY KasCrhu6o2 NoHawuarea. Y mom KoHMeKcmy, 
y paoy cy pasmompena u numatea odnoca KpueuunonpaeHe 
u npekpwajHonpaenHe Od2z0o60pHOcmU 3a Henocmynare no 
30pa6cmé6eHUM NPONUCUMAa 3a Bpeme enudemuje. 


Kayune peau: COVID-19, enudemuja, 30paecmeenu nponucu, 
KPUBUYHO Oe, HEUUrbe?ve. 


1. YBO 


Beh Oe3masio lyHe Be rouHe YTB CBeT Je Morohen 3apa3HOM 
donemhy COVID-19, kojy u3a3uBa Bupyc SARS-CoV-2.' [mo6asHa 
3,paBCTBeHa KpH3a yCIOBHJIa je XMTHY peakWjy HalMoHasHUx 
3aKOHOaBalla H JIPyrux HajViexKHUX OpraHa Kako On Ce ofTroBapajyhum 
Mepama yTHao Ha Cy30Mjale HOBOOTKpuBeHe OosecTu. Y TOM 
KOHTeCKCTY, yCBOjeHe Mepe Cy yIaBHOM Tlospa3yMeBasie ]pacTH4Ho 
oOrpaHHuaBalbe HEKHX Of| OCHOBHHX JbyCKUX HU rpalhancKux mpapa. 
Tako je lIpBa peakIMja ByIaCTH Y MHOTHM pxKaBaMa Tospa3yMeBasia 
yBoherbe 3a0paHe OKylJbakba HW OrpaHM4erbe cioOose KpeTakba, y3 
3aTBapalbe JIpxKaBHUX rpaHulla HW W3MeHy 34paBCTBeHHX TIporuca, 
C THM WTO je y PenyOumun CpOuju of cpequHe Mapra, tla cBe 70 
moueTKa Maja 2020. roqwHe Ha cHa3H OnJIO BAHpeHO CTambe, Koje 
je TOTOBO y MOTHYHOCTH MapasMcao ApyWITBeHH %*UMBOT. 360r Jake 
TpaHcMucHje Bupyca Hu 3HaTHor Opoja rpahana ca TexKHM CHMIITOMUMa 
OoecTH, 4Mje je CTawe 3axTeBaIO XOCIMTaIM3alM]y, Ha yaapy je 
HajBule ONO 3paBCTBeHH CHCTeM, KOJH je y jeqHOM TpeHyTKy 
Ovo Ha MBULM onTepehera, aM cy ce edbeKTH Kpv3e OCeTHIIM U Y 
pyruM oOmactuMa. Ocum UITO je y HOBOHACTaJIMM OKOJIHOCTHMa 


'  360r yOp3aHor mmpera Bupyca SARS-CoV-2 Csercka 3apapcTBeHa opraHu3aunja (WHO) 
mpormacuua je nanyemujy 11. mapta 2020. roquue. 
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OUIIO OTEXKAHO OPXKaTH CKOHOMCKY CTaOMIHOCT, Ou je TOTpeOHO 
yclocTaBUTH HM HOpMasiaH pal [pxkaBHuX, pe cBera mpaBocyHUX, 
oprana. Iloxyiaj a ce MOMITOBarbe OMMITHX HM WoOjeqHHAayHUX akaTa 
HajIexKHUX OpraHa 06e30eqH CTPOrOM IIpPHMeHOM Ka3HeHOr IpaBa 
W310%KHO je rpalhane pu3suky peKpllajHe, aM H KPHBHYHOMpaBHe 
OTOBOPHOCTH 300Fr HeMOLMITOBaHa Mepa Koje Cy YCBOjeHe C I[HJbeM 
OTKJIarbatba WIM YMarberba OMaCHOCTH OF WiHMperba OoecTu. 


IIpemya OpojHe u3MeHe CHCTeMa 3/{paBCTBeHe 3allITHTe y 
PenyOsmuu CpOnju Hucy noxpa3syMeBasie MU HOBeMpate KpuBn4Hor 
3aKOHUKa,” BehwHa yCBOjeHHX Mporuca uMasia je 3Hayaj HW 3a KPHBH4HO 
TIpaBo, jep ce HelpuypxKaBake THX TIpomuca MO*Ke KBasIMPUKOBaTH 
yak HM KaO KPHBHYHO Jeo. Haume, cpricKO KPHBH4HO 3aKOHOaBCTBO 
O4aBHO T103Haje MHKPHMHHALMjy MOA HacJIOBOM ,,HemlOcTylawe 
110 3{paBCTBeHHM IIpolucuMa 3a BpeMe elmuyzeMuje, rye ce caMo 
HelIpHApxKaBakbe OFTOBapaj yhux 30paBcTBeHHXx Mponuca, WIM Apyrux 
OMLMITHX WIM WoOjeqMHaIHHX akata Te Iipupose, 3a BpeMe erMyemuje 
KakBe OlacHe 3apa3He OoulecTH CMaTpa JOBOJbHUM 3a yilyhuBarbe 
COUMJasIHO-eTHUYKOr IIpekopa Y4HHHOLLY, Yak H Oe3 OO3upa Ha TO Ja JIM 
je THM paj{rbama l1poy3poKoBaHa KakBa ITeTHa Mocuequua. Y WHTawby 
je, Makye, esaTHOCHO HU OaHKeTHO KPHBHYHO eso, jep ce caypKaj 
HelipaBa KpHBHYHOr JesIa He MOxe y MOTITYHOCTH Ca3HaTH M3 CaMe 
openOe KOjOM je HHKPHMHMHUCaHO MoHaliawbe, Beh je HeEOMXOHO 
MMaTH YBU y BAHKPHBMYHOMpaBHe HOpMe Koje ypelyjy Hay obmact. 
Oso KpHBHYHO jesI0 je y 00pom yey cTpydue jaBHocTn OnsI0 
WOCKopa MOTHYHO 3aHeMapeHo, jep HU y MIpakcn HUCy 3a0eexKeHH 
CJIy4ajeBu BplllerHa OBOr JeIMKTa, C OO3HPOM Ha To Ja je MoryhHoct 
OCTBaperba OBOr 3aKOHCKOr Ouha orpaHuyeHa Ha BpeMe y KoMe je 
lIporialiieHa eueMuja Heke 3apa3He OosecTH, Koja, Ip TOMe, Mopa 
OuTH u onacHa. Mehytum, npormamenmem emuyemuje y Pemyosumun 
CpOnju 4 OBO KpHBHYHO Jes10 je TOOUIO Ha 3Ha4aly, Hy IpeTXOAHO} 
TOAMHH 3a Hera je 3a0ee2%KeH He3aHeMapJbUB Opoj ocyza.* 


Y wactapky payla Ouhe yKa3aHO Ha 3aKOHCKa OOesIexJa 
KPHBHOHOL Aejsla HeMOCTyYHawme NO 314paBCTBCHWM TIpOmuwCcuMa 3a 


2 Kpusmynn 3aKonnk, Cayorcbenu 2nacnuk PC, Op. 85/2005, 88/2005 - ucnp., 107/2005 - ucnp., 
72/2009, 111/2009, 121/2012, 104/2013, 108/2014, 94/2016 u 35/2019 (y game Texcty: K3). 


> TIpema 3BaHH4HO] craructuun, y PenyOmuyu CpOnjn je y 2020. roquHu 3a KpuBM4HO Jes0 


v3 uslaHa 248. K3 ocyheno 343 mmue. Busmen — ynoremnu yaunuoyu kpueuunux dena y Penyénuyu 
Cp6uju, 2020. Ipujape, ontyxxera u ocyze, crp. 68. Jjocrynuo ua: https://publikacije.stat.gov.rs/G202 1/ 
Pdf/G20215677.pdf. 
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BpeMe eluyeMuje, KaO H Ha KPHMMHAHOMOUMTHAKy OMmpaBsaHoct 
HbeCTOBOr HOPMAaTHBHOY IIpHcycTBa. 


2. 3AKOHCKA OBEJIEXKJA KPHBUYHOT JEJIA 
HEINOCTYIABE I10 3PABCTBEHMM ITPOIIMCUMA 3A 
BPEME ENIMJTEMVJE 


Hapen6om o mpormatiemy emuzemuje y PerryOsnuuu Cpouju,* y 
JOMeHY KPHBHUYHOr lpaBa Toctasia cy akTyesIHa OHa KpHBH4HA Jesa 
Koja ce THYy emuyemuje. To je, mpe cBera, KPHBHYHO Je Koje ce 
orleya y pajrbama Koje ce cacToje y HellocTylarby 10 3{paBCTBeHHM 
IIpOmMCUMa WIM ApPyrHM akKTHMa KOjH Cy yCMepeHH Ha cy30ujarbe 
WIM ClipeyaBakbe erm emMuyje (a1aH 248. K3), amu of 3Hadaja cy Hu OHA 
KpHBH4HA Jesa Koja Wospa3syMeBa]y TpeHoleHwe 3apa3He OosecTH 
Ha pyror (aan 249. K3). Ogumka mpBor KpuBH4Hor jesa jecte 
HeToBa JeaTHOCHA IIpHposa HU Be3aHOCT 3a OpeleHo Bpeme, Tj. TO ce 
KPHBHYHO JlesI0 MOK H3BPLINTH CaMO y TOKY ell eMvje KaKBe OnlacHe 
3apa3He OouecTH, Mla je OHO IIpHMep OHHX peTKHX HHKPHMUHaLHyja 
y KpHBU4HOM IipaBy Koje cy OOjeKTHBHO ycsIOBJbeHe OpeheHuM 
BPe€MeHOM y KOMe ofroBapajyhe MoHalllawe 3ay00uja HeraTHBHH U 
IIpOTHBUpaBHH Kapaktep. J[pyro ak KPHBHYHO eO OCHM CaMor 
TlOHalllakba 3axTeBa U OfroBapajyhy mocseyuiy (OOjeKTHBHU ycuIOB 
WHKpMMuHalvje) H Hje CTporo Be3aHO 3a MepHoy ermMyeMuje, asi 
y TaKBUM OKOJIHOCTHMa ToceOHO ZOOnja Ha 3Hadajy. Mako u OHO 
3acIlyxKyje HapounTy Waxy, y HacTaBKy payla Ouhe AeTasbHnje 
oOpaheHa mpaBHOJOrMaTckKa, a JesIOM HM KPHMMHAasHONONMTHYKA 
IIMTaba Koja JOTH4Y IpBOHaBeyeHy MHKPHMUMHALHIy. 


Crporo lIpuypxaBawe 3paBcTBeHux Mepa oypehenux 
IIpOMHCOM WIM HapexqOom oBamthenux opraHa y WHIby cy30njawa 
WIM CiipedaBatba 3apa3Hux OosecTH Of MoceOHe je BaxKHOCTH y 
Cily4ajy MOCTOjakba ellHeMuje, a HAPOUNTO ako je y MHTawy onacHa 
3apa3Ha Ooslect. Y TOM KOHTeKCTY je OllpaByaHa HU Wupa mpHMeHa 
KPHBHYHOMpaBHe MHTepBeHIM]Je IpeMa OHHM I10je{HHUMMa KOjH Te 
IIponmuce, OMHOCHO HapeGe, CBeECHO Kpllle, Ia je KAO KPHBH4HO Jes10 
lipezBulheno Beh camo Heroctynare 110 3IpaBCTBEHHM IIpoOmMcuMa, 
oylulyKaMa WIM HapeqOama y Bpeme el {eMuje KakBe ollacHe 3apa3He 
OoecTH, HakKO THMe HHje Mpoy3poKoBaHa KOHKpeTHa IWITeTHa 

7 


Ouyky koja je o0japsbena 19. mapta 2020. roqmHe qoneo je Munuctap 31paBsba (HapegOa o 
Tiporialewy eluyemuje 3apa3He Oomectu COVID-19, Cayoic6enu enacnux PC, Op. 37/2020). 
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TOcUequYa 10 3{paBJbe HeKOr IMMA, Tj. HUje FOWIO WO Ipenouiera 
3apa3He OoslecTH.? 


3akoHoaBall je Ha cleyehn Hay OApenHo OOee%Kja KPMBMAHOr 
Wea 43 ulana 248. K3: Ko 3a epeme enudemuje Kakée onacHe 3apa3He 
6onecmu He nocmyna no nponucuma, odjyKama ulu Hapeddama Kojuma 
ce odpehyjy mepe 3a teHo Ccy3bujarbe uu CnpeYaeatee, KazHuhe ce 
HOBYAHOM Ka3HOM UU 3am6opoM Oo mpu 2oduHe. KpuBU4HO Jes je 
CBpCcTaHo y rpyily Jes1a IpOTHB 3/1paBJba JbyIH, TaKO Jia ce HeTOBHM 
IIPOMHCUBarheM Obe30ehyje (parMeHTapHa) KpHBU4HOTIpaBHa 
3allITHTa yCTaBHOMpaBHe rapaHuje mpaBa Ha 3alTHTy Pu3H4KOr 
MW TICMXMYKOr 3qpaBsba (4aH 68. Ycrapa PertyOmuKe Cp6nje)*. Ono 
je Hyro IIpicyTHO y HallieM KPHBH4HOM 3aKOHOAaBCTBY, C THM ITO 
cy y MepvHoxy OuBIe Tp xKaBe, Kala je 3aKOHOaBHa HajIexKHOCT y 
KPHBH4HO) MaTepHju OvsIa ToesbeHa Ha CaBe3HOM UH perlyOuM4KOM 
(1lOKpajHHCKOM) HUBOY, MocTojayie NapaetHe HHKpHMUHaLHje, 
Koje cy Ce pa3JIMKOBasIe CAMO 10 BPCTH IIpeKpLIeHHX 34paBCTBeHHX 
IIpomuca, OHOCHO Mepa.’ 


Paya vu3Bplieha OBOr KPHBHYHOr esa cacTojH ce y 
HenlloctTynawy 0 MmpomucuMa, ofslyKama WIM HapeqOama KojHMa 
ce ofpehyjy Mepe 3a cy30njame HIM cliIpedaBarbe KakBe onacHe 
3apa3He Oomectu.® Mako je y IpBoM pexy, UITO je BHAJbUBO HU 13 
caMOr Ha3HBa KPpHBMYHOr Jea, 3a MOCTOJae KpHBUYHOr Tea 
peuleBaHTHO Help ypxaBakbe 31paBCTBeHUX IIpomuca, H3 3aKOHCKOr 
onca 1pov31a3H a KaxKHMBO MOHallabe yKJby4yje H HeMOCTylarbe 
10 OfIyKaMa WIM HapeqOama HajlexKHUX OpraHa Koje cy JOHeceHe 
y ckylayly ca mpomucuma, a Koje 3a WMJb MMajy cy30ujawe WIM 
clipedaBatbe onacHe 3apa3He OosecTu. IIpema Tome, morpeOHo je ya 
TlocToje opehenu mpomucu ofykKe WIM HapepOe, Ja cy OHM U31aTH 
Of CTpaHe HajiexKHOr opraHa H Ja ce HUMa Opehyjy u3BecHe Mepe 


Boxugap Kpayc, Komenmap Kpueuunux saxoua CP Cpouje, CAI Kocoea u CAII Bojeooune, 
(pegaxyuja: Huxona Cp3entuh), Caapemena AqMunuctparuja, beorpag, 1981, crp. 387. 
6 


YetaB Pery6muKe Cpouje, Cryaic6enu 2enacnuk PC, Op. 98/2006. 
7 Cape3HHM J{eIMKTOM CMaTpaHo je Kpliiere 34paBCTBeHHXx IIponmuca Ha CaBe3HOM HHBOY, TOK 
je ofropapajyhe Henoctynabe M0 30paBCTBeHHM polmucuMa perlyOmmukor (MOKpajHHCKOr) kapakTepa 
TIOBIAYHIO ONTOBOPHOCT 3a KPHBHYHO Jes10 Ha TOM HUBoy BilacTH. nak, Ha mpoctopy JyrocmaByje TaKBO 
KpHBHYHO Jeno y K3 XpzatcKe nuje Ou npexzBuheno. Pannje je y K3 CPC opo kpuBH4Ho es0 uMasIo 
MW Opyru OONMK KOju Ce cacTojao y HerlocTynaby 3a BpeMe elluyeMuje To Mpormucuma WIM HapeyqOama 
KojuMa ce ogpehyjy Mepe 3a cy30ujambe WIM ClipeyaBakbe OllacHe 3apa3He OoOseCTH KOI *KMBOTHIDA, Koja 
ce Moxe IIpeHeTH Ha Jbyye. 

8 


844. 


3opau Crojanosuh, Kowenmap Kpueuunoe saxonuxa, Crryxdeun riacuuKk, beorpag, 2021, crp. 
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y Be3H Ca cy30uJarbeM HJIM ClIpedyaBalbem ermmyemuje.’ To mory OuTu 
IIpOnmHcu KOjy Cy HOHeTH pe Mmporiatierha emMyemuje, a KOjH ce 
IIpHMembyjy CaMO 3a BpeMe elMeMuJe, all TO MOry OMTH UH OHM 
IIPOMMCcH, WIM Apyr aKTH Koj Cy JOHETH 3a BpeMe enupemuje.'° To 
3HadH Ja je ped O Jey OlaHKeTHOr KapaktTepa, Ia je 3a yTBphuBawe 
UTa CBe lIpejcTaBsba pasby W3BpWiewHa HeOMxXOAHO UMaTH YBU, 
y onropapajyhe 30paBcTBeHe IIpomMce, au W MojequHadHe akTe 
HajIexKHUX OpraHa. OF mporuca, y oBo} OOMacTH je O HapounTor 
3Hayaja 3aKOH O 3allITHTM CTaHOBHUIITBA OF 3apa3Hux Oosectu"! 
KOJH Je HakKOH H30njarba MaHyzemMuje Bupyca COVID-19 HoBesmmpan 
2020. roguHe. OBuM 3aKOHOM ypehyjy ce 3alliTHTa CTaHOBHULITBAa 
oO 3apa3Hux OosecTH HM MoceOHa 30paBcTBeHa MMTarba, onpehyjy ce 
3apa3He OosecTH KOje yrpoxKaBajy 3{paBJbe CTAHOBHUIMITBAa MU 4Hje 
clipeyaBarbe Hi cy30njarbe je of onmmuTer HHTepeca 3a PenyOuuKy Cpoujy, 
cipoBoherwe elueMMOsIOWIKOr Hay30pa HM Mepa, HaYHH HUXOBOr 
cupoBoherma u o6e30ehuBatbe cpeyicTaBa 34 HUXOBO clIpoBolhere, 
BpllleHe Ha30pa Hay] H3BPIWaBakbeM OBOF 3aKOHA, Kao H [[pyra IMTakba 
Of 3Havaja 3a 3alUTHTY CTAHOBHULITBA OF 3apa3HUx OosecTH. OcuM 
OBOr 3aKOHCKOr TeKCTa OJ] TpeHyTKa yBOhera BaHpesHOr cTakba y 
PenyOnmun Cpouju qoHeceHu Cy MHOTOOpOjHU TOT3aKOHCKH aKTU 
Buage PeryomuKe CpOnje, HayyiexKHOr MMHUCTapcTpa, Kao Ht Ipyrux 
HajWIeKHUX Tesla. 


Ilomro je paya u3Bpliera OmMcaHa Kao HeMOCTyrarbe 10 
ogroBapajyhum Tponcuma WIM MojeqH4HadHuM akTHMa HajiexKHUX 
opraHa y MIMTawy je 1paBo KpHBHYHO eso Heunwerba, Tj]. cama 
pala ce cacToju y Iponmyitawy a ce mpeyzy3My Haslo*KeHe Mepe, 
He3aBHCHO OJ Tora WITO Ce HeMOcTyMawe Moxe MaHudecToBaTH 
WY pajibaMa 4nberba KOje Cy CylpoTHe OF OHHX KOje je TpeOas0 
upezy3etu.'? J[IpyruM peyuMa, HelocTyname mo ofroBapajyhum 
TIpomucnMa, OjlyKamMa WIM HapeyOama cacTojH Ce y UMeHy Heyer 
UITO je 3a0pameHO HIM y HeuWHeHy Heyer WTO je oOaBe3HoO."? 


°  Jaxxo Taxosuh, Komenmap Kpueuunoe saxonuxa, Cappemena ayMuHuctpaunja, beorpag, 1956, 


ctp. 428. 


0 Visan Musuh, ,,Kpupu4no mpaso 3a Bpeme emMyzemuje 3apa3He Oomectu, y 300pHukKy: 


Adekeamuocm Opocaeue peakyuje Ha KPUMUHaUMeM U ynompeba MexHUYKUX Cpedcmasa y KPUBUYHOM 
nocmynky (ypexuuK: Muogpar H. Cumosuh), Cpricko yipyxkerbe 3a KPHBMYHONpaBHy Teopujy u pakcy 
u Llentap 3a eqyKauujy cyquja u TyxKuIala PeryOmuKe Cpricxe, bujesuna, 2021, crp. 104-105. 

'| 3aKOH 0 3aLITHTH CTaHOBHULITBA Of 3apa3HHX Oomectu, Cayocbenu 2nacnuk PC, Op. 15/2016, 
68/2020 u 136/2020 (y nambem Texcty: 33C3B). 


12 


3opan Crojanosuh, Komenmap Kpueuunoe 3akonuxka, Has. emo, ctp. 844-845. 
‘5 Boxugap Kpayc, Kovenmap Kpueuunux 3axona CP Cp6uje, CAI Kocoea u CAIT Bojeooune, 
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Mehytum, Ty ce OTBapa jeqHO coxKeHO TMTaHe. Ilouiro cy Mepe 
Koje Cy HaMerbeHe cy30njabby el eMuje y3poKoBaHe BUpycom SARS- 
CoV-2 cajip»KaHe y BeJIMKOM Opojy aKaTa HW MMa HX WOcTa, CIOpHO 
je a sm Oat cBako Heloctylawe 0 ofroBapajyhum mpomucumMa 
WIM MOjeqMHAaYHUM aKTUMa 3aciyxKyje a ce CMaTpa KpHBH4HHM 
IeJIOM, WJM je JOBOJbHO MOHalllare KBasIMUKOBATH Kao TIpeKpmaj. 
Hapouuto y cyry4ajy MacoBHOr KplleHa ofToBapajyhux Mepa Huyje 
wlako o6e30eNTH NOTHYHY IpMMeHny KpHBMYHOT H MpekKpwlajHor pasa. 
Tome cBeyloue HW MaCOBHH BHINeHeBHU MpoTecTu, OpraHv30BaHH 
y jymy 2020. roquue, Koju cy Ou peakuWja Ha HajaBy MOHOBHOr 
yBohera MOsIMMMJCKOr 4aca, KOJH Je OHO Ha CHa3H 3a BPeMe BaHpeHOr 
cTarba. OWaBHO je y Hay KPHBMUYHOr paBa Mo3HaToO ja KPHBMYHO 
mpaBocyhe MOxe ja (PyYHKUMOHUIe CaMo ako IpHMeHa KpHBM4HHX 
CaHKIMja y jeqHOM IpylITBy Mpes\CTaBsba M3y3eTaK, Tj. AKO Ce OHE 
IIpHMebyjy CaMO y OLHOCY Ha je{aH MarbM Opoj 4WaHoBa Tor MpyuiTBa, 
jep HH HajOoJbe opraHH30BaHa [pxKaBa Huje y cTamby a obe3benu 
IIpHMeHy KPHBHYHOr papa lIpeMa CBUM Y4MHHOWMMa KPHBHYHHX 
nena.'* Kao qoqaTHU mpoOsem u3parha UW MoTewiKoha pa3srpanuyerba 
u3Mehy KpHBHYHOT Jeula HeMOCTyMarba M10 3{1]paBCTBeHHM IIpolmHcuMa 
3a BpeMe enuyemuje HW OfToBapajyhux mpeKpliaja, MOWITO cy omucH 
THX Ka3HeHHX JjeJ1a POTOBO HACHTHYHH, a He TpeOa H3ryOuTH 43 BHAA 
ja HajHOBHje TyMa4yerbe mporecuHor Hayesia ne bis in idem o3HayaBa 
3a0pany Boherma Toctylka 3a JIpyry BPCTy Ka3HeHOr JesIMKTA aKO Je 
MOCTyMak NPOTHB YAHHMOUA 3a ODTOBapajyhu LeNMKT 4HjH je IpexMeT 
ucTu Zorahaj Beh mpaBHOCHaxKHO OKOHYAH. Y TOM KOHTeKCTY je H Beh 
TOcTojaHa mpakca Epporickor cya 3a Jby{CKa pasa, IIpeMa KOjoj ce 
ocyya y IIpeKpliajHOM MOCTylIKy CMaTpa pa3sIOrOM KOjH clipedaBa 
Boheme KPHBUYHOF MOCTyIKa IIpeMa HCTOM Y4HHHOLY 3a UeHTH4aH 
norahaj.'* Unaye, TOKOM Tpajata BaHpeyHor cTamha y Pernyounun 
Cpouju'* Bue xusbaya rpahana je 300r Kpiierha 3a0paHe KpeTakba y 


(peqaxunja: Huxona Cp3entuh), Has. qeso, crp. 385. 

‘4 30pan Crojanosnh, Kpueuuno npaeo. Onumu deo, IIpapuu tbaxytet YuuBepsuteta y beorpazy, 
Beorpau, 2020, crp. 4. 

'S Batpa bajosuh, ,,Cay4aj Musexxosnh — ne bis in idem y kpuBu4HOM HM TIpeKpwiajHOM Moctynky™, 
y: Kasneua peaxyuja y Cp6uju. VI deo (ypequux ‘Db. Urmarosuh), papun daxyster YuuBep3uteta y 
Beorpagy, beorpag, 2016, erp. 243-258. 

'6 Omnyky 0 Mpormauiety BaHpegHor cTatba Zones cy 15. mapta 2020. roquHe mpeqceqHuK 
PenyOmuke, mpeycegquuk Hapogue ckynuiTuue u npexceqHuK Baye (Onsyka 0 mpormaliey BanpeqHor 
ctamba, Cayoicbenu enacnux PC, Op. 29/2020). Banpegquo crate je Tpajao Wo 6. maja 2020, Kaya je 
ykKHHYyTO ociryKom Hapogue cxymuiTuHe (Ogyka 0 yKu Jay BaHpezHor cTaba, Cryoicbenu enacnuK 


PC, 6p. 65/2020). 
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ompeheHom nepuosy uM 300r Kpllera Mepe 31paBcTBeHor KapaHTHHa 
IIpeKplWajHO KaxKHeCHO HOBYaHHM Ka3HaMa, J{OK je Marbu Opoj rpahana 
WM KPHBHYHO TOHEH 3a KPHBHYHO JeIO 13 WiaHa 248. K3. 3aHHMJbHBO 
je, YIIpKoc IIpeTxoqHO peyeHom, Ja je OcTyMarwe of Hayesa ne bis 
in idem, Kaya Je ped 0 ofpeheHum lpeKpiiajHMa UM KPHBHYHOM Jlesly 
HenocTylakba M0 3{paBCTBCHHM IIpOnHCMMa y BpeMe erIM]eMuJe, 
quja cy OuTHa OOeexKja CyIITHHCKH HAeHTH4HAa, OusI0 OMoryheHo 
Ypen6om Buaye’’ PerryOnmke CpOnje. Mehytum, Ta ypeq6a Buraze je 
oastykom Yctapuor cya Cp6nje'® c mpaBoM olleHeHa HeycTaBHoM.® 


Hehe cBako HerlocTyiame 110 3{paBCTBCHM IIponucuMa, WIM 
ouTroBapajyhumM mojeqHHadyHuM aKTHMa, IipeqcTaBsbaTH KPHBHYHO 
eno 43 uaHa 248. K3. Henoctymame Mopa moctTojaTu 3a epeme 
enudemuje Heke onacHe 3apa3He Oolecmu, WTO 3HayH a OUTHO 
OOjeKTHBHO ObesIexKje OBE MHKPHMUHallMJe WpescTaBsba HM BpeMe y 


'7 Ypey6a 0 Mepama 3a BpemMe BaHpegHor cTatba, Cryoc6enu enacuuK PC, Op. 31/2020, 36/2020, 
38/2020, 39/2020, 43/2020, 47/2020, 49/2020, 53/2020, 56/2020, 57/2020, 58/2020 u 60/2020). 

'S Ogmyka Yetasuor cya 6poj LYo-45/2020 og 17. cerremOpa 2020, Cayorc6enu 2nacnuk PC, Op. 
126/2020. 


'° Muna Ukyamh, Upana Muy, ,,Yueuhe mpouecuux cyOjekata y KpHBMYHOM TOcTynky 


IIyYTCM TEXHHYKHX CpeCTaBa 3a IIpeHOC CIIMKe HW 3ByKa“, y 300pHuKy: Adexeamunocm Opaicaene peakyuje 
Ha KpumMuHalumem u ynompeba mexnuUKUX Cpedcmaéa y KpueUYHOM nocmynky (ypeqHuK: Muogpar H. 
Cumosuh), Cpricko yapyxKerbe 3a KpHBHYHOMpaBHy Teopujy Hu Ipakcy, bujesbuna, 2021, crp. 142-143. 
JloyarHo je cllopHo mo je uw Munuctapetso mpasge 19. mapra 2020. roquue yiryTHI0 IpaBocyqHuM 
opraHuma y CpOuju mpenopyke 3a MocTylawe kala cy IpeMeT KPHBHUHOr MOCTyNKa KpHBHUHA 
Weila HeMOCTyMarbe 10 31paBCTBeHHM IIpOnmvcuMa 3a BpeMe eIIMeMHje H KPHBHYHO Jes0 IpeHouiera 
3apa3He OouecTH, TaKO Ja je jaBHHM Ty2KHJIalTBUMa ,,[IpellopyyeHo™ Ja HalexKHH jaBHH TyKHOUH 
oOaBe3HO Tipeqiaxy cyly ofpehuBawe NpuTBopa 3a CBa JIMIa Koja IipeKpliie Mepy caMon3osalHje, 
Koja HM je ofpehena og crpane HaqiexHUXx oprana. MunucrapcTso mpaBye je 1 PermyOmm4Kom jaBHOM 
TYWKHOLY IpenopysHo a y ciyyajy HelocTylawa 10 HaBeeHHM yIlyTCTBHMa (Koja Ce OFHOCe Ha 
o0aBe3HO 3axTeBalbe IIpHTBOpa), HOWHece JHCHMMIMHCKy IIpHjaBy IpOTHB HajViexKHOr jaBHOr TyKHOA, 
OJHOCHO 3aMeHHKa jaBHor TyxkHOLa. He camo Ja 3a OBaKBe IIpellopyKe He MOCTOJH IpaBHH OCHOB, jep 
MuunctapctBo pape Ha ocHOBy TocTojehux mpomvca Hema TakBy BpCTy WpeporaTHBa y oHOcy Ha 
jaBHO Ty2KHJIALITBO, Koje je H Ipema ogpeqOama YcTaBa Je*uHUcaHo Kao CaMOCTAaJIAaH Jp»KaBHH opraH, 
Beh ce Ha Taj HaYHH O30HJbHO JOBOIM y IHTabe YHTAB HH3 3AKOHCKHX HM yCTaBHUX OApeyaba Koje cy 
OJ OrpoMHor 3Hayaja 3a 3alITHTy JbyycKux mpapa. Victo, 143-144. 3aHMMJbuBo je Ja je HelocpeqHO 
HaKOH H3aTHx Iiperlopyka y OcHoBHoM cyzy y JIumutposrpayy (31. mapra 2020. roquHe) oKpuBJbeHOM 
w3peyeHa Ka3Ha 3aTBOpa y Tpajaby OJ] MaKCHMaJIHe Tp ToMHe 3a KPHBHYHO Jeo HeMOCTyMabe 110 
30paBCTBCHHM IIpOmHcuMa 3a BpeMe elIHeMHje, y HOCTYIKy Koj je OOaBsJbeH y3 yoTpeby amimMKalyje 
Skype. buno je To npBo cyhewe koje je Ha Taj HadHH OOaBsbeHO y PerryOnmun CpOnju 3a Bpeme BaHpeyHOr 
cTarba. Y KOHKPeTHOM Cilydajy paXHso ce O TPHAeCeTOCMOTOAMIIHeM YYMHHOLY KOjH HaKOH MOBpaTKa 
M3 HHOCTpaHCTBa HHje MOWTOBAaO Mepy camon3osaunje. U3perena ka3Ha Koja OLTOBapa ToceOHOM 
MaKcCHMyMy lipej{cTaBJba CBakaKo HeyoOuyajeH Ciy4aj y Hallo] CyCKoj Mpakcu, jep je Mo3HaTo Wa Hal 
CyJOBH yrlaBHOM W3pHuy Ka3Hy y pBoj Tpehvun mpomucane ka3He (3opan Crojanosuh, ,,Kasnena 
TomuTuka y CpOuju: cyKoO 3aKoHoyaBia H cyycKe npakce, y 300pHuKy: Kasnena peaxyuja y Cpouju. 
II deo (ypequux Hophe Urmarosuh), [Ipasuu dbaxyntet Yuusep3uteta y beorpayy, beorpag, 2012, 
cTp. 3), am cy OBe BepoBaTHO pa3103H MojavaHor reHepasIHOMpeBeHTHBHOr yTuaja Ha rpalhane ya 
TIOWTYyjy Mpomucave Mepe 3allITHTe OF WIMperba KopoHa BUpyca OusH MpecyTHH. 
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KOME Ce IIpeyty3HMa pala U3Bplera. Tako ce, CXOHO je3H4KOM 
TyMauerby, Hehe payqHTH O OBOM KPHBH4HOM Jlesly ako je y IMTawy 
HelIpHp»KaBakbe Mepa Koje cy ycMepeHe Ha ciipeyaBabe H30ujabha 
emmgemuje.”’ IIpema onpen6u usana 2. Tauka 7. 33C3b enuyemuja 
3apa3He OolecTH je: O601e6arbe 00 3apa3He Oonecmu Heyobu4ua- 
Jeno no Opojy ciyyajeea, epemeny, mecmy u 3axeahenoj nonynayuju 
uu HeyooduuajeHo noeehatbe Opoja obonelux ca KomniUuKaYyUujama 
uu CMPMHUM UCXOOOM, KaO U nojaba 06a uNU Bue MehycobHO 
noeezanux ciyuajeea 3apa3ne Oonecmu KOja ce HuKaOAa UU Bue 
200uHa HUuje nojaewueana Ha jeoHom noopyyjy uu nojaea eehee 
6poja obo/erba 4Uuju je y3pounuK Heno3sHam, a npamu ux debpulno 
cmatee. Mehytum, 3a MocTojae KpHBHUYHOr Jeua u3 aiaHa 248, 
K3 notTpeOHo je Wa ce pau O ellMyeMujH KakBe onacne 3apa3He 
OoJIeCTH, LITO 34paBCTBeHHM IIponucuMa Huje WeduHucano. Y TOM 
cMUcJIy Ov ce MOrao IIPHXBaTHTH CTaB Ja je ollacHa 3apa3Ha OosecT 
OHa OolIecT Koja O30HJbHO YrpoxKaBa X%KUBOT UM 30paBsJbe OOOMeHX 
JIMIa MW KO], KOje je MpoleHaT CMpTHOCTH 3HayajaH.”' IIpema craBy 
Bpxosuor kKacal{Houor cya, a OM Ce payibe Cay{pxane y utany 248. 
K3 cmarpasie KaxKHHBUM HUCy JOBOJbHe OKOJIHOCTH KOje (akKTHUKU 
yka3y]y Ha MocTojare enuyjemuje, Beh je HeOMmxoHO a je emuyemuja 
KakBe OnacHe 3apa3He OosecTH (OpMasIHO MpormalieHa OJTyKOM 
HaylexKHOr opraHa (IIpecyga Bpxosuor kKacalMouor cyya, K33. 
1336/20 og 25. 11. 2020. roquHe).” 


Kpusu4Ho feo je OBpUIeHO CaMHM HerOcTyMawemM 10 
ogroBapajyhum mpomucuma, ofslyKaMa WIM HapeqOama u Huje 
ToTpeOHO HacTylawe Heke HapouuTe MoceqMNe, TaKO fa je y 
IMTawby euaTHOCHO (POpMasIHO) KPHBUYHO JesIO, HaKO y JOKTPHHU 
HelOeJbeHO Baya CTaB Ja je MOcueqMWa OBOr KPHBHUYHOr esa 


20 Boxngap Kpaye, Kouenmap Kpueuunux 3axona CP Cpouje, CAI Kocoea u CAI Bojeooune, 
(pegaxuuja: Huxona Cp3eutuh), Hap. qes0, crp. 388. Maxo je y 3aKOHCKOM TeKCTy HaBeyeHo Ja he OuTu 
KaoKEbeH KO He MOCTyIla 10 IponHcHMa, OJIykaMa WIM HapeqOama kojuMa ce ofpehyjy Mepe 3a cy30ujabe 
WIM cnpeudéedre erlujeMuje, ycule Tora WTO oZToBapajyhe nponyuitrawe 3aqo0Ouja KpHMHHaJIHu 
KapakTep jeJHHO ako je OCTBapeHo 3a epeme enudemuje KakBe OMlacHe 3apa3He OomecTH Hcraya Ja he camo 
OHe pajlbe KOje ce O1HOCe Ha cy30ujalbe emmueMuje OuTH peseBaHTHe. Jep, o Mepama 3a clipeyaBarbe 
emmyemuje ogpehene Oonectu pauhe ce ka ce Ona HHje MojaBwa, as MOCTOJM OMACHOCT Ja H30Hje. 
Ucto, ctp. 385. 

21 30pan Crojanosuh, Komenmap Kpueuynoe 3akouuka, Has. Jjeno, crp. 845. 

% 'Y TOM KOHTeKCTY, O{TOBOPHOCT 3a OBO KpHBH4HO eo mpe 19. mapra 2020. roquuHe, Kayla je 
Hapex6om Muunctpa 34paBsba Npormatiena eluyemuje, Huje Moryha, Wako cy y Hallioj CyCKoj mpakcu 
IIpHcyTHe H TakBe OWIyKe, JOLyWe, oclopeHe Ha HUBOY HajBule cyycke uHcTaHye (Bug. Upecyny 
Bpxosuor KacauMouor cya, K33. 1040/20 of 19. 1. 2021. rogmuHe). 
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allCTpaKTHa OMaCHOCT 0 %KMBOT H 3{paBJbe JbyIH,” Koy, HapaBHO, He 
TpeOa 70Ka3uBaTH.” YKOMUKO je yculey HenocTylarba 10 Npomucuma, 
oIykaMa WIM HapeqOama JOWWIO WO TpeHoliera omacHe 3apa3He 
OouIecTH Ha jeqHO WIM BULUe JMIa, Taya Hehe MOcTOjaTH OBO KPHBHYHO 
qe0, Beh KPHBHYHO eNO IpeHollerwa 3apa3He OomectTu (4aH 249, 
K3), a OKONHOCT Ja je eO YAMHeHO 3a BpeMe eluAeMUje Moke 
ce y3eTH Kao OTexKaBajyha pH OfMepaBalby Ka3He.”> YKOJINKO je 
YMUUbajHO WpeHomlewHe 3apa3He OosecTH Ha Apyror HUMasIO 3a 
TOCeAMUy TeWIKO HapyllaBabe HeroBor 3paBsba, WIM Yak CMPT, 
LITO Ce MOxe IIpHIHcaTH yaHHHOUeBOM Hexary, payuhe ce 0 TeLIKOM 
Wey MpOTHB 3ipaBJba Jbyqu u3 4siana 259. K3. Y cBakom cyry4aly, 
CTHaj KPHBHYHHX Jesa 43 4. 248. u 249. K3 je uckspyyen.”° 


Ha cyOjekTHBHOM IllaHy 3a MocTOjawe KpHBHYHOr Jea 
moTpeOaH je yMulsbaj. Yanuuay u3sMehy octayor Mopa OuTH 
CBeCTaH la Bulayja elMyeMuja OMacHe 3apa3He OosecTH,”’ Kao HM Wa 
MOcTyila CylIpoTHO ofpelheHuM Mepama 3a HeHO cy30njame HIM 
clipedaBatbe, H a TO xohe uM Wa Ha TO Mpuctaje, Tako a y oO3up 
qoua3e KaKO JMpeKTHH, Tako HM eBeHTyasIHH yMulbaj.** C Tum y 
Be3H je H WuTawe 3abye O OHTHUM OOesIexKjHMa KPHBHYHOTr esa, 
Tj. CapxKajy, WIM CaMOM MOcTOjamy OfToBapajyhux 3qpaBcTBeHHux 
IIponuca, OFHOCHO OjIyKa WIM Hapeyzaba. KpuBuya yanHuoua On 
Ousla UCKJbyyeHa OuIO ycey CTBapHe WIM MpaBHe 3aOsyze. Ilomtro 
je ped 0 OaHKeTHOM KpHBHYHOM Jlesy, OCYCTBO CBECTH O MOCTOJaby 
elm yeMuje 4 ofToBapajyhuM 3{paBCTBeHMM IIpolmMcuna lpey{cTaBlba 
OCHOB lIpaBHe 3a0sye, TOK MOrpelliiHa CBECT 0 CTBAPHHM OKOJIHOCTHMa 
Koje cy cayp»KaHe y THM IIpomvcuMa WW aKTHMa 3aCHMBa CTBAapHy 
3a0myay. Mehytu, Tako HemTo he y ciry4ajy onacue 3apa3He OosecTu 
KOJy lIpaTu CBelpHcyTHa aKa jaBHOCTH, Kao LITO je TO cyly4daj ca 


3 JbyOuma Jlazapesuh, Kovenmap Kpueuunoe saxonuuka, Caspemena aiMuHuctpaunja, beorpag, 
2006, crp. 657. 

4 [parosby6 Aranayxosuh, Kpueuuno npaeo. [loceouu deo, Ipuspegua uiramna, beorpag, 1981, 
ctp. 313. 

SY 3aKOHCKOM OMIMcy KpHBHYHOr esa 13 wWiaHa 249. K3 (Ko ne nocmyna no nponucuma, odsyKama 
uu Hapedbama 3a cy30ujarbe uu CnpeYaéearee 3apa3zHux bonecmu, na yc1ed moza dohe 0o npeHoweroa 
3apazne Oonecmu, Ka3zuuhe ce 3ameopom Oo mpu 2odune) Buje Capra eJIeMeHT Ja ce Teo Bp 
y BpeMe ellHyemuje, Tako a Ce y3HMakbeM OBE OKOJIHOCTH Kao OTexKaBajyhe He Ou OusIO NOBpeheHo 
TIpaBHJIo 0 3a0paHu ABOCTpyKOr BpeHOBaLba. 

°° Boxugap Kpaye, Kouenmap Kpueuunux 3axona CP Cpouje, CAI Kocoea u CAI Bojeooune, 
(pegaxynja: Huxona Cp3entuh), Has. qe, crp. 388. 

27 Victo. 


8 JbyOuua Jlasapesuh, Kouermap Kpueuynoe 3akonuka, HaB. Teno, cTp. 658. 
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aKTYeJIHOM 3apa30M, peTKO Johu y oO3up, c OO3HpoOM Ja ce TeLIKO 
MOx*Ke He 3HATH 3a OfIyKe HW HapepOe HaIexKHUX OpraHa KOjHMa ce 
liporiaiiaBa eruyemuja u Hapehyje npexy3uMatbe ofpehenux Mepa 
3a CIIpedaBarbe MM cy30njarbe 3apa3He Oomectu.” Tako ce KpuButa 
y4HHVOLa He MO*Ke MCKIByY4YHTH AKO My je Of CTpaHe HayexKHOr 
CaHMTapHor WIM 34paBCTBeHOr OpraHa Ha TpaHH4HoM Tipesia3y Wpu 
ysiacky y CpOujy ca Teputopuje L[pue Tope ycmeno caonlreHo petiere 
Wa ce CTaBJba MO], Hay30p y BUY u30Naluje y KyhHUM ycJIOBHMa 
Koju he tpajaru 14 qana, pasynajyhu of Wana mpesacka ApxaBHe 
TpaHule, Wako My HUje W34aT WHCaHH OTIpaBaK pellierba, a OH je 
KacHnje Ty oOaBe3y NpekpriHo (IIpecyga OcHosBHor cyya y Yxulty, 
K 431/20, og 21.10.2020. roqune u IIpecyna Bumer cya y Yxxutty, 
Koxl 15/21, og 11.02.2021. roquue). HapaBuo, 300r Tora mITO je 
Opoj pesleBaHTHUX MIporuca U Moje qMHAaYHUX akaTa W3y3eTHO BeJIMKH, 
Heliperieyan, jep ce moctTojehu akTH BpsIO Op30 3aMemyjy HOBUMa 
WIM Ce Merbajy, HHje yBeK je@{HOCTaBHO YTBpAMTH Baxeha lipaBusia u 
3HATH IITA je JO3BOJbeHO, a IITa 3a0pareHo. Takohe, nojequHe ofsryKe 
y IOKasIHHM CaMoylipaBaMa KOjHMa ce yBoye onpehena orpanuyera 
wu 3a0paHe y IWJby cy30njarba 3apa3He Ooectu COVID-19 je cKopo 
Hemoryhe mponahn, jep Hucy OOjaBJbeHe y MpomucaHo] PopMH, a ce 
3a TaKBe OJJIyKe yMIaBHOM MOx*Ke Ca3HaTH IyTeM MesMja,~’ ITO 3HadH 
a MOcTOjarbe 3a0s1yye Koja Ou UCKIby4Ma, WIM YMarbMIa KpUBULy 
yUHHHOLa UlaK HWje MOTIyHO HemMoryhe. 


Y cmyyajy a je Teo W3BplieHO M3 HexaTa Hehe mocTojaTu 
KPpHBHU4HOMpaBHa OTOBOpHOcT, Beh Moxe ToOcTOjaTH caMo 
onroBapajyhu mpexputaj.*! Y Tom cmucsly pesleBaHTHa je oapen0a 
qana 85. (10) 33C3B5 kojom je mpezpuleno ya he ce HOBYaHOM Ka3HOM 
y u3Hocy 07 50.000 ao 150.000 qunapa ka3HHuTH 3a IpeKpLilaj PU3H4KO 
JIMe aKO He Nocmyna no nponucuma, OdsyKama uu Hapedbama Koje 
OOHOCe HAONEHCHU Op2aHUu Y CKIAOY Ca OBUM 3AKOHOM, a KOjuma ce 
odpehyjy mepe 3a 3aumumy cmaHoeHuumea 00 3apazHux bonecmu. 
Y mutapy je HOBesIMpaHa OfpeyOa Koja je y 3aKOH yHeceHa TeK HaKOH 


»° Taxo Tupuh xoucratyje 4a oOpaHy OKpuBJbeHOr KakO HHje OHO yMO3HaT ca 30paBCTBeHHM 
TIpOnHcuMa 3a BpeMe erm emMuje He Ou TpeOasIo0 IpUXBaTHTH, jep cy ,,HajIexKHH OpraHy H MedHjH BpIIO 
MCLpimHo yHo3sHaBalH rpahane o 3paBCTBeHHM TpomHcuMa HM MepaMa lipeyly3eTHM 3a BpeMe elu jeMuje“. 
Josan Tupuh, ,,. Tanzemuja kopoua Bupyca H npaBo Ha *xXMBOT™, [/paenu acueom, YapyxKere 1paBHuKka 
CpOouje, beorpag, 1/2020, crp. 197-198. 

3° Vigan Muanh, ,,Kpupnuno mpaso 3a BpeMe emuyemuje 3apa3He OosecTu“, HaB. Wes0, cTp. 97-98. 

3! Janko Taxosuh, Komenmap Kpueuunoe 3akonuka, HaB. eno, ctp. 429. 
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TIporsaiera eruyeMuje** 4 Koja HECYMHUMBO OMOryhaBa Ja ce Kao 
lipekpliaj KBaruukyje HexaTHO HeIpuApxKaBake 31paBCTBeHHX 
Tipomuca WIM Apyrux ofroBapajyhux akata, am mpoOsem orBapa 
noTemkoha pasrpanuuerna usmebhy YMUL1Jbaj HOr KPHBMYHOr jes1a 43 
qmaHa 248. K3 u ca yMHIJbajeM OCTBapeHor Mpekpwiaja 43 wana 85. 

33C3B, jep ce omvicu OBMX Ka3HeHHX Jesa y JOOpoj Mepu HoKJartajy. 
Jlonyle, Kayla je y WHTawy MpeKpiiaj He 3axTeBa Ce ycJIOB omacHe 
3apa3He OomectTu. C THM y Be3H, y Ipakcu cy ce MojaBusin mpooOsemMu 
y mormiely KBanu@ukayje Aesa, Tj. Ha uu opeheny paymy Tpeda 
KBaJIMPUKOBaTH KaO KPUBHYHO Jeu10 WIM Kao MpeKputaj.** 


3a OBO KPHBHYHO JesI0 Wpomlcana je HOBYaHa Ka3Ha WIM Ka3Ha 
3aTBOpa JO Tp TroquHe. To 3HauH Ja y OfHOCy Ha HeKe HapounTO 
Jake cyrydajeBe y OO3Hp Woa3v MpHMeHa MHCTHTYTAa Jes1a MasIor 
3Hayaja (uiaH 18. K3), uM ofroBapajyhux canKkynja (pay y jaBHOM 
WHTepecy, yCIOBHa OCya yKOIMKO je yTBphena Ka3Ha 3aTBOpa y 
Tpajaby Malem Of Be roquHe). UHaye, y ofHOcCy Ha MpomucaHu 
paciioH Ka3He 3aTBOpa 3aKOHOJaBall je y OHOCY Ha MpBOOUTHO 
lipeaBuheny Ka3Hy “3MeHama uM JomyHama K3 u3 2009. ronmHe™ 
MIOBHCHO TOCeOHM MaKCUMyM Ca jeyHe Ha Tpv roqHHe. 


3. 3AKJBYYUAK 


3upaBcTBeHa Kpu3a Koja je Toroqua 4ATaBy TaHeTy 
IipeyctTaBJba TpeHyTHO HajBehu rioOasHH mpoOsmem. Kao u yBek y 
KPH3HUM BpeMeHHMa ylaxkKy Ce Hallopu Ja Ce CBUM pacriosI0OxXHBUM 
cpezicTBuMa lmpoHale petiiere 3a IpeBa3nsiaxKere mpoOsema. JeqaH 
OJ HA4YHHA Jla Ce yMarbH OMAaCHOCT OF WIMperba OosecTH jecTe ipeTHa 
KPHBH4HOM Ka3HOM Koja je yiyhena cBuMa KOjH Ce HelpHysp»KaBajy 
ofroBapajyhux 3qpaBcTBeHux mpomuca. Vako je HeciopHo ja je u 
KPHBH4YHO paso HeOMxOAHO Ja ce cHTyallMja ca BAPYCOM ApxKH Oy 
KOHTPOJIOM H ja ce He JO3BONM Ja Oye MO, KOHTPOJIOM BUpyca, YHHU 
ce MlaK la cy MoryhHocTH KpHBHYHOFr IpaBa y TOM T1paBlly IpHWIH4HO 
cKpoMue. He camo Jia je OCHOBHA OJIMKa KPHBHYHOMpaBHe 3allITHTe 
eH (pparMeHtTapHH, CylcHAMjapHHu U aKWecopHH Kapaktep, Beh camo 
KPHBH4YHO paBo HUje aleKBaTHO CpeJCTBO 3a pellaBarbe Opehenux 
ApyWiTBeHux mpoOsiema. HecnopHo je a je OBAKBOM HHKPHMMHALHjOM 

2 Cayocbenu enacnuk PC, Op. 68/2020. 


3 Vpan Muauh, ,,Kpupiyuno mpapo 3a Bpeme enmyemuje 3apa3He Oomectu“, HaB. qes0, crp. 105. 


 Cayorcbenu enacnuk PC, Op. 72/2009. 
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OylaHKeTHOr Tua, Koja yyhyje He camo Ha ofroBapajyhe 3aKoHe, 
Beh H Apyre Wponuce, Ma yak HM WojeqHHauHe akTe 30Ha Ka2xKHMBOr 
OHallakba IpelwiMpoKo WocTaBsbena. IIpema TpaquuHoHasIHOM 
KPHMHHasIHONOIMTHYKOM IIpHcTyly KpHBH4YHO WpaBo WpeycTaBsba 
Kpajlbe CpeJicTBO y cy30ujay ApyWITBeHO OMacHor H HelloxKeJbHOT 
TlOHalllarba HW MOx*Ke My ce IpHOehu Tek ako ce ApyruM MexaHu3MuUMa 
(bopMasIHe KOHTpoIe He MOxe MpyxXHTH OfToBapajyha 3awiTutTa 
oupeheHom yoOpy. YKoMKO ce y IMWJby Mojayane 3alliTHTe rpaHula 
KaKIBMBOr MOHallakba Ope CyBUILe CKCTCH3MBHO, MOCTOJH pH3HK 
ja Ce KPHBUYHO TpaBo ylasbu OJ, CBOT JEMOKpaTCKOr je3rpa H a My ce 
ja Kapaktep jeqHor ocoOeHor Oe36eqHOCHOr MpaBa, WIM KPHBMYHOr 
lipaBa Ca H3pa3HTMM TOTaIMTapHuM KapakTepucTuKaMa. Y KOHTeKCTY 
KPHBUYHOr esa HEMOCTyMama MO 30paBCTBeHHM Mpomcuma 3a 
BpeMe ellHAeMUje HU TPeHyTHe 3paBCTBeHe Kpu3e H3a3BaHe LIMpereM 
BUpyca KOpOHa, KoJe y Oje{HHUM 3aKOHOaBCTBUMA H He MOCTOJH Kao 
TaKBO, Ife Ce IPOTHBIpaBHUM CMaTpa HeMOCTyMakbe M10 34paBCTBeEHHM 
TIPOMHcuMa, asd U APyrMM akTHMa KOje HajlexKHH OpraHH TOTOBO 
CBaKOJJHEBHO JJOHOCE y IIHJby Cy30njarba OBe OllacHe 3apa3He OosecTH, 
KBaJIM@UKOBarbE CBaKOr HEMOCTyMakba 110 THM aKTHMA, KOjH Cy OpojHH, 
60p30 ce Merbajy H 4eCTO Cy HeliperieqHU, IpeAcTaBsba TIpeowiTpo u 
HeayeKBaTHO pearoBalbe Ha TlocTojehy 3qpascTBeny Kpu3y. JlonaTHu 
pa3lor JjJa ce OfycTaHe OJ] MacoBHe IIpHMeHe KPHBHYHOr pasa 
IIPHMeCHOM OBe MHKPUMUHallWje MpeACcTaBsba HW YMHCHULA Ja je JOU 
yBeK MHOYO Tora Be3aHOr 3a BUPYC OCTAaIIO Hepa3jalllHeHO; 3a TOTOBO 
Be TOAMHE HH 3{paBCTBeHH CTpy4ball HUCy ycriesH Ja ayy KoHawaH 
cy] O Ha4MHy Ha Kojn ce Bupyc SARS-CoV-2 mpeHocn ca jeqHe 
oco6e Ha Apyry,** Kako ce HajOosbe 3aIlITHTUTH, jep HH MocTojeha 
MeMIMHCKa Cpe{CTBa, KaO H JOCTYIIHe BaKI[HHe, He IIpeycTaBJbajy 
Tloy3qaHy rapaHunyy Wa ocoba 3aliTuheHa BakKIMHOM Hehe pa30oueTH, 
WIM IpeHeTu Bupyc Ha Apyrora. C THM y Be3H, YKOJIMKO je IpHMeHa 
Ka3HeHOr lpaBa 3aMcTa HeOMxoHa, IpeqHOCT Ou cBaKaKO Tpebas0 
WaT MpeKpliajHO} OATOBOPHOCTH, a HHTepBeHIM]y KPHBHYHOMpaBHUX 
MeXaHH3aMa 3aj[pxKaTH CaMO 3a HeKe JIpacTH4He CJly4ajeBe Kpliewa 
3]paBCTBCHHX IIpormuca. 


3° YaKo ce cmatpa Ja ce Bupyc ca ocobe Ha ocoby MpeHocH MpeKo pecupaTopHUx Kallsbuta, Moryhe 
je Wa loctoje 4 {pyr HaywHHH TpaHcMucHye, jep cy pe3ysITaTH 10jeqHHHX UCTpaxkuBalba MOKa3asH Wa 
ce BHpyc 3apxKaBa Ha ofpelheHuM lpesMeTuMa y pacrioHy Of HEKOJIMKO CaTH, CBe JO HEKOJINKO Jana, y 
3aBHCHOCTH OJ KapakTepucTuka noppmmue. Terry Skolnik, ,,Criminal Law during (and after) COVID-19", 
Manitoba Law Journal, no. 4/2020, crp. 149-150. 
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Ivan Dokié 


FAILURE TO ACT ACCORDING TO THE HEALTH 
REGULATIONS AS A CRIMINAL OFFENCE 


- Summary - 


The author dogmatically analyzes the actus reus and mens rea of the criminal 
offence — Failure to act according to the health regulations during the epidemic. 
This crime, although long present in Serbian (Yugoslav) legislation, until recently 
was on the margins of criminal interest, because in practice there were no cases of 
its commission, given that it can be committed only during an epidemic of a dan- 
gerous infectious disease. However, with the proclamation of the epidemic of the 
SARS-CoV-2 virus that causes the COVID-19 disease in the Republic of Serbia, 
this criminal offence became topical. The unlawfulness of this criminal offence is 
exhausted in non-compliance with health regulations during an epidemic of a dan- 
gerous infectious disease, so that the offence is considered completed by the very 
act that is contrary to relevant health regulations. Although in order to strengthen 
the protection of human health in an epidemic of a dangerous infectious disease, 
it is justified to intervene with the mechanisms of criminal law, the question of the 
limits of criminal protection arises, because too broad and excessive application 
of criminal law to each individual act of violation of health regulations could be 
characterized as not adequate way of resolving the health crisis. In addition, the 
problem is that often the same behavior can be subsumed not only under the pro- 
vision which provides for this behavior as a criminal offence, but also treated as an 
appropriate misdemeanor, which in any case is not the same, because in the latter 
case it is indisputably a lighter form of punishable conduct. In that context, the 
paper also discusses the relationship between criminal and misdemeanor liability 
for failure to comply with health regulations during the epidemic. 


Keywords: COVID-19, epidemic, health regulations, criminal offence, omission. 


* Pan je mpumspen 22.12.2021. roqune, a mpuxpaheu na cactranxy Pegaxunje 21.02.2022. roqune. 
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NOTIFICATIONS OF DEROGATIONS FROM THE 
EUROPEAN CONVENTION ON HUMAN RIGHTS 
IN COVID-19 CONTEXT 


- Summary - 


Since the start of the COVID-19 pandemic, ten Member 
States of the Council of Europe have officially derogated from 
their obligations under the European Convention on Human 
Rights (ECHR), some of them extending the derogations mul- 
tiple times. Such widespread recourse to derogations opened 
the debate on a number of issues, including the question of 
whether the form and substance of the submitted notifications 
of derogations were adequate, and of the legal effects in case of 
their inadequacy. This issue seems particularly pertinent given 
that the derogation clause under Article 15 of the ECHR which 
grants states a wide discretion to determine the reasons and 
the duration of derogations, as well as the aptness of emergen- 
cy measures, is formulated vaguely. In this paper, the authors 


“E-mail: v.coric@iup.rs 
“E-mail: a.bojovic@iup.rs 
“E-mail: a.visekruna@iup.rs 
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examine the regime governing notifications of derogations made 
under Article 15 of the ECHR. Applying the dogmatic, com- 
parative and normative method, the authors first assess the 
substantive and procedural requirements which notifications 
of derogations are to include, and then go to critically exam- 
ine the contribution of ECtHR in clarifving legal effects of the 
submitted notifications which do not meet the set requirements. 
Subsequently, the authors will elucidate the scope of the advi- 
sory and supervisory powers of Council of Europe Secretary 
General over assessing such notifications, taking into account 
the Parliamentary Assembly of the Council of Europe Resolution 
2209. Building on the relevant theoretical approaches, case- 
law and standards developed by the competent CoE bodies, 
the authors formulate guidance on the path to be taken by the 
ECtHR and other CoE organs in their future supervision of 
notification regime in the context of derogation from the ECtHR 
due to the health emergencies. 


Keywords: European Convention on Human Rights, Article 
15, derogation, notifications, supervisory powers, 
Secretary General. 


1. INTRODUCTION 


The current COVID-19 pandemic has provoked a number of 
states to limit some of the most important human rights and funda- 
mental freedoms in democratic societies. In response to the wake 
of COVID-19 pandemic, various Member states of the Council of 
Europe (CoE) have acted in different ways.' Anticipating the upcom- 
ing challenges, ten states have officially derogated from their obli- 
gations under the European Convention on Human Rights (ECHR) 
in Europe. More precisely, since the start of the pandemic Albania, 
Armenia, Estonia, Georgia, Latvia, North Macedonia, Republic of 
Moldova, Romania, San Marino and Serbia each notified the Secretary 
General of the CoE (Secretary General) of a derogation specifically 
with respect to the COVID-19 pandemic.’ They invoked the public 


' Ana Zdravkovié, “The Affair of “State of Emergency” — Was 70 Years of European Convention 
on Human Rights Enough to Prepare Member States for COVID-19 Crisis?”, Justinianus Primus Law 
Review, Vol. 11/2021, Special Issue, p. 1, Available at SSRN: "ttps://ssrn.com/abstract=3938255 or http:// 
dx.doi.org/10.2139/ssrn.3938255. 

? ECtHR, Press Unit, Factsheet, Derogation in time of emergency, January 2022, p. 2. See Igor 


Milinkovié, “Extraordinary Measures in Extraordinary Times: Legal Response to the COVID-19 Crisis 
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health emergency posed by the pandemic and applied Article 15 of 
the ECHR related to the “derogation in time of emergency”.* While 
some derogations were notified and subsequently withdrawn during 
2020, certain countries, such as Latvia and the Republic of Moldova, 
had reintroduced and then withdrew derogations during 2021, while 
Georgia has recently notified the Secretary General that it retains the 
already notified derogation until January 1, 2023.4 


This is a record number of derogations from the ECHR; what 
is more, some of them were concurrent and they were all brought 
about by the same crisis. The high figures show that the impact of 
COVID-19 pandemic was more widespread compared to the effects 
of the previous public emergencies, which triggered derogations from 
the ECHR under its Article 15 in the past. While previous military and 
public emergencies that were known to the system of human rights 
protection under the ECHR did not have an immense trans-national 
effects, the current COVID-19 pandemic and the related health emer- 
gency are significantly different, as they seem to affect every European 
country equally or at least to a comparable degree.* Moreover, the 
effects of the current pandemic on human rights’ protection globally 
show similar tendencies to those present among CoE Member states: 
14 Latin American countries derogated from their obligations under 
the American Convention on Human Rights (ACHR), while 22 states 
derogated from the respective obligations under the International Cov- 
enant on Civil and Political Rights (ICCPR).° Out of the latter, 16 of 
them additionally applied the derogation clause under the ACHR or 
the ECHR, while six states derogated only from the ICCPR. These are 
Senegal, Palestine, Kyrgyzstan, Ethiopia, Namibia and Azerbaijan.’ 


in Bosnia and Herzegovina”, Medicine, Law & Society, 14(2)/2021, p. 443. 
3 Sanja Joviéic, ,,COVID-19 restrictions on human rights in the light of the case-law of the 
European Court of Human Rights”, ERA Forum, No. 21/2021, p. 547, https://doi.org/10.1007/s12027- 


020-00630-w. 

4 Notification - JJ9303C Tr./005-285 - 3 January 2022 as referred to in: Council of Europe, Der- 
ogations Covid-19, Notifications under Article 15 of the Convention in the context of the COVID-19 
pandemic (www.coe.int/en/web/conventions/derogations-covid-19, 12.01.2022). 

> Kanstantsin Dzehtsiarou, “Article 15 derogations: Are they really necessary during the COVID-19 
pandemic?”, European Human Rights Law Review, No. 4/2020, p. 364. 

®  (https://www.ohchr.org/en/professionalinterest/pages/ccpr.aspx, 12.01.2022). 

7 Derogations by States Parties from Article 21 ICCPR, Article 11 ECHR, and Article 15 ACHR 
on the Basis of the COVID-19 Pandemic (Information believed correct as of 3 March 2021), Available 
at: www.rightofassembly.info/assets/downloads/Derogations from the Right of Peaceful_Assem- 
bly_(at_11_November_2020) pdf; Audrey Lebret, “COVID-19 pandemic and derogation to human 
rights”, Journal of Law and the Biosciences, vol. 7, no. 1/2020, p. 3. 
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Such massive recourse to derogations further inspired academics 
to open the debate on various issues e.g. whether that kind of reac- 
tion is justifiable in the context of health emergencies, such as the 
COVID-19 pandemic, as well as whether the form and substance of 
the submitted notifications of derogations is adequate.® In this contri- 
bution, the authors will not examine the issue of the justifiability of 
the derogations from the human rights instruments, but rather focus on 
examining the regime governing notifications of derogations which are 
made under Article 15 of the ECHR. Derogations notified under other 
international instruments will not be taken into account. The reasons 
for these are twofold. Firstly, the derogation clauses which are covered 
by Article 27 of the ACHR, Article 4 of the ICCPR and Article 15 
of the ECHR are based on similar, though not identical, principles.’ 
Secondly, the approaches of competent supranational courts and the 
Human Rights Committee also diverge among themselves when it 
comes to the applicability of the derogatory regime to human rights 
in the context of health emergencies. All of this renders an effort to 
jointly examine the application of notifications of derogations under 
three distinct international human rights instruments very complicated. 
This topic seems especially interesting given that the derogation clause 
under Article 15 of the ECHR which grants states a wide discretion 
to determine the reasons and the duration of derogations, as well the 
aptness of emergency measures, is formulated vaguely.'° In order to, 
inter alia, strengthen and clarify the effects of Article 15(13) dealing 
with the notifications of derogations, the Parliamentary Assembly of 
the Council of Europe (hereinafter: PACE) adopted the Resolution 
2209 in 2018. Its application was expected to be tested for the first 
time in the COVID-19 pandemics, which brings additional relevance 
to topic at hand. 


8 See inter alia, Vassilis P. Tzevelekos, Kanstantsin Dzehtsiarou, “Editorial: Normal as Usual? 


Human Rights in Times of covid-19”, European Convention on Human Rights Law Review, Vol. 1, 
2/2020, pp. 145-146. 


° Scott P. Sheeran, “Reconceptualizing States of Emergency under International Human Rights 


Law: Theory, Legal Doctrine and Politics”, Michigan Journal of International Law, vol. 34, no. 3/2013, 
p. 508; Ana Rita Gil, “Derogation Clauses of International Human Rights Instruments: protecting rights 
at the maximum possible extent in times of crisis”, Catolica Law Review, Vol. V, No. 1/2021, pp. 15-17. 

‘0 Kushtrim Istrefi, A new mechanism for supervision of derogations from the European Convention 
on Human Rights: filling the accountability gap? (http://blog.ucall.nl/index.php/2019/10/a-new-mech- 
anism-for-supervision-of-derogations-from-the-european-convention-on-human-rights-filling-the-ac- 
countability-gap/, 20.12.2021). 
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The authors will, in this contribution, first assess the substan- 
tive and procedural requirements which notifications of derogations 
shall include, and then go to critically examine the contribution of 
ECtHR in clarifying legal effects of the submitted notifications which 
do not meet the set requirements. Subsequently, the authors will try 
to specify the exact scope of the advisory and supervisory powers of 
Secretary General over assessing notifications made under Article 
15(3) of the ECHR. Building on the relevant theoretical approaches, 
relevant case-law and standards developed by the competent CoE 
bodies, the authors will formulate guidance on the path to be taken 
by the ECtHR and other CoE organs in their future supervision of 
notification regime in the context of derogation from the ECHR due 
to the health emergencies. 


2. VAGUENESS OF THE REGIME GOVERNING THE 
NOTIFICATION OF DEROGATIONS UNDER THE ECHR 


It was repeatedly stated that the ratio of Article 15(3) of the 
ECHR is to promote transparency by publicly informing the oth- 
er Contracting States, through Secretary General, of measures that 
would, under regular circumstances, constitute a violation of ECHR." 
It seems that such a purpose cannot be fully accomplished since the 
said provision does not specify all the relevant aspects governing the 
form, substance and (legal) effects of the submitted notifications of 
derogations in a complete and unambiguous manner. Namely, Arti- 
cle 15(3) only requires from a state party to the ECHR to keep the 
Secretary General fully informed of the derogation measures and the 
reasons for them, as well as to inform the Secretary General when such 
measures have ceased to operate, so the provisions of the ECHR are 
again being fully executed.’ From the standpoint of legal certainty 
and transparency, this provision seems vague and incomplete, as it 
failed to stipulate all the substantive and procedural requirements 
which notifications of derogations are to include. Moreover, the said 
provision also does not specify the legal effects in case the submitted 
notification does not meet the set requirements.’ Finally, it does not 

'! Ana Zdravkovié, “The Affair of “State of Emergency” — Was 70 Years of European Convention 
on Human Rights Enough to Prepare Member States for COVID-19 Crisis”, op. cit., p. 10. 
2 Ibid, p. 9. 


'S Natasha Holcroft-Emmess, Derogating to Deal with Covid 19: State Practice and Thoughts on 
the Need for Notification, 
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set out the exact scope of the powers of Secretary General in terms 
of assessing notifications made under Article 15(3). 


2.1. Form and Substance of the Submitted Notifications of 
Derogations from the ECHR 


Although scholars such as Gross have argued that derogation 
regimes under the ECHR and other human rights treaties rest on, 
among others, the component of temporariness, such a procedural 
requirement does not derive from Article 15 of the ECHR."* Moreover, 
the existing ECtHR case law further shows that, if states derogating 
from the ECHR limit the duration of the derogation, in the first place 
in their derogation notices and subsequently extend the derogatory 
measures in time, Article 15 is silent on any temporal limitation to 
such extensions.'* However, there are some exceptions in that regard. 
The ECtHR stated in its case A and Others v. United Kingdom that 
temporality of an emergency has not been entirely absent from its 
analysis in the given case. Namely, the ECtHR in that case found that 
the duration of a conflict may be significant in assessing the propor- 
tionality of derogatory measures aimed at addressing such a situation.'° 


It seems that the duration of the state of emergency that was 
declared by states parties to the ECHR due to the COVID-19 pandemic 
will not be problematic when it comes to meeting the proportional- 
ity criteria. The reported durations vary from about 30 days in the 
case of Romania, Latvia, Armenia, Albania, and North Macedonia 
to approximately 50-60 days in the case of Moldova and Estonia and 
around 90 days in the case of the December 2020 notification of Lat- 
via. A notable exception to setting relatively short limits is Georgia, 
which has recently extended both its emergency legislation and its 


‘www.ejiltalk.org/derogating-to-deal-with-covid- 19-state-practice-and-thoughts-on-the-need-for- 
notification/, 05.12.2021). 

‘4 Oren Gross, “’Once More unto the Breach’: The Systemic Failure of Applying the European 
Convention on Human Rights to Entrenched Emergencies”, Yale Journal of International Law, No. 
23/1998, p. 445 as referred to in Kushtrim Istrefi, Stefan Salomon. “Entrenched Derogations from the 
European Convention on Human Rights and the Emergence of Non-Judicial Supervision of Derogations”, 
Austrian Review of International and European Law Online, 22(1)/2019, p. 8. 

'S Kushtrim Istrefi, Stefan Salomon. “Entrenched Derogations from the European Convention on 
Human Rights and the Emergence of Non-Judicial Supervision of Derogations”, op. cit., p. 11. 

'6 David Dyzenhaus, “States of Emergency” in collection of papers: The Oxford Handbook of 
Comparative Constitutional Law (eds. Michel Rosenfeld and Andras Sajo), Oxford University Press, 
Oxford, 2012, p. 456. 
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derogations until January 2023, thus having extended the derogation 
from the initial 30 days to almost three years.'’ It should be recalled 
that in the aforementioned case A. and Others v. the United Kingdom 
that period amounted to years.'* Even though in that case the public 
emergency was not based on infectious diseases but on other grounds, 
it clearly shows that one to two-month duration cannot be considered 
unproportionate. Moreover, in the cases of infectious diseases which 
peak in certain seasons, it is reasonable to expect that a state of public 
emergency is declared even several times within a year.'® 


The provision of Article 15(3) further missed to stipulate the 
timeframe for submitting notifications of derogations. The ECtHR 
made some initial clarifications through its case law, holding that 
notifications of derogations do not have to be immediate but rather 
“without delay”. The ECtHR added more precision in that regard in 
Lawless v. Ireland when it allowed for a twelve-day interval between 
the time measures came into force and the subsequent notification to 
the Secretary General.” It remains to be seen whether the meaning of 
the notion “without delay” will be revised in the context of COVID-19 
through the ECtHR’s case law. Nevertheless, the approach of deter- 
mining the procedural requirements of notifications of derogations 
through evolving caselaw seems inadequate, as it is not conducive 
of legal certainty. Legal certainty and transparency would be better 
served if such a procedural requirement was being specified in other 
acts of the CoE. 


Further, the provision of Article 15 (3) does not envisage that 
a list of particular articles of the ECHR that will be derogated from, 
should be a mandatory element of every notification of derogation. In 
that context, some authors, such as Zdravkovic, rightly argue that it 
remains unclear and contradictory how states can inform about the par- 
ticular emergency measures, without knowing what substantial articles 


'7 Council of Europe, Derogations Covid-19, Notifications under Article 15 of the Convention 
in the context of the COVID-19 pandemic (www.coe.int/en/web/conventions/derogations-covid-19, 
12.01.2021). 

'8 See A and Others v United Kingdom, Judgement of the Great Chamber of 19.02.2000, Application 
no. 3455/05. The same applies for the judgment in the case Ireland v United Kingdom, Judgement of 
18. January 1978, Application No. 5310/71. 

'° Patricia Zghibarta, The Whos, the Whats, and the Whys of the Derogations from the ECHR amid 
COVID-19 (www.ejiltalk.org/the-whos-the-whats-and-the-whys-of-the-derogations-from-the-echr-amid- 
covid-19/, 14.12.2022). 

20 Lawless v Ireland (No 3), Judgement of 01.07.1961, Application No. 332/57, para. 47. 


125 


APXUB, 3-4/2021 - Vesna B. Corié, Ana S. Knezevié Bojovié, Aleksandra D. Visekru- 
na, Notifications of derogations from the European convention on human rights in 
Covid-19 context. (cmp. 119-143) 


of ECHR they may imperil.”! Other authors conversely argue that in a 
situation of great uncertainty states may not immediately know what 
measures will be relied upon in order to meet an ongoing crisis and 
are hence unable to promptly specify the list of rights those measures 
might interfere in the notification of derogation.” This approach can 
be showcased by the recent record of COVID-19 related derogations 
under the ECHR, where the notifications of seven states parties do 
encompass a list of particular ECHR’s articles that may be derogat- 
ed from, while the remaining three countries (Romania, Serbia and 
Armenia) do not contain such a list in their Note verbale.* However, 
this argumentation invoking the uncertainty of crisis situations cannot 
be accepted as well grounded. 


Namely, although it is acceptable that some share of uncertainty 
is always present in public emergencies, it seems that such a problem 
can be overcome by continuous review of imposed measures. While 
the ECHR does not explicitly envisage the possibility of making a con- 
tinuous review of the imposed measures, that option may be assumed 
to exist. This is because the ECHR within the same provision obliges 
states parties to “fully inform” the Secretary General of the CoE of 
the derogation measures which they have taken and the reasons for 
them. Harris et al. offer a convincing interpretation of the obligation 
to ‘fully inform’ by positing that it implies regular updating of the 
initial notification, as the situation further develops.** The approach 
taken by the ECtHR in the case Brannigan and McBride v United 
Kingdom is in line with the aforementioned interpretation offered by 
the legal doctrine, as the ECtHR in that judgment stated that the right 
of derogation including the respective obligation to make notifications 
of derogations “requires a permanent review of the need for emer- 


2! Ana Zdravkovi¢, “The Affair of “State of Emergency” — Was 70 Years of European Convention 
on Human Rights Enough to Prepare Member States for COVID-19 Crisis?”, op. cit., p. 10. 

» David Harris et al., Law of the European Convention on Human Rights, Oxford University Press, 
2018, p. 830. 

3 The notifications of derogations of following states parties to the ECHR encompass a list of 
particular articles of the ECHR that may be derogated from: Republic of Moldova, San Marino, Albania, 
Georgia, Estonia, Republic of North Macedonia, Georgia, and Latvia. See Council of Europe, Derogations 
Covid-19, Notifications under Article 15 of the Convention in the context of the COVID-19 pandemic, 
www.coe.int/en/web/conventions/derogations-covid-19, 12/01/2021. Interestingly, Romania, Armenia, 
and Serbia did not mention expressly in their Note verbale the articles affected by their derogation. 
See. Patricia Zghibarta, The Whos, the Whats, and the Whys of the Derogations from the ECHR amid 
COVID-19 (www.ejiltalk.org/the-whos-the-whats-and-the-whys-of-the-derogations-from-the-echr-amid- 
covid-19/, 14.12.2021). 


4 David Harris et al., Law of the European Convention on Human Rights, op. cit., pp. 829-830. 
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gency measures’’.”* Although the legal doctrine and the ECtHR’s case 
law share the same view on the meaning of the obligation to “fully 
inform”, we believe that there is further room for the improvement 
of the phrasing of Article 15(3) in order to make the obligation of 
submitting periodical reports and notifications unambiguous. When it 
comes to the application of the requirement of the “permanent review 
of the need for emergency measures’, in the context of COVID-19 
pandemic, it is noteworthy that seven states parties to the ECHR that 
issued a notification of derogation with regard to COVID-19 pandemic 
submitted some form of intermediate notice, containing information 
on the evolution of the crisis and possible extension of the state of 
emergency, while two (Serbia and Estonia) that derogated from the 
ECHR did not make subsequent reviews. Moldova opted for a second 
notification of derogation, while Latvia utilized both approaches.”® 
While additional in-depth analysis is needed to determine what are 
the main reasons behind the said practices of Serbia and Estonia, 
its results could reveal whether the failure of targeted states to meet 
that requirement of “permanent review of the need for emergency 
measures” are attributable to the lack of understanding of the formal 
procedure under Article 15(3) or are motivated by some other reasons. 


Finally, the wording of Article 15(3) of the ECHR failed to 
clarify to which extent the derogatory measures and their underlying 
reasons have to be specified in the notification. The ECtHR in its 
judgment Lawless v Ireland provided some relevant guidance in this 
regard, having stated that requirements governing the necessary level 
of specification of provided information will be met if a letter is sub- 
mitted along with the attached copies of the legal texts laying down 
emergency measures, as well as an explanation of their purpose.”’ 
Against this background, it must be noted that notifications of states 
parties to the ECHR which made COVID-19 related derogations are 
mutually rather inconsistent regarding the amount of information 
they provide on derogation measures, attached documents and, most 


25 


Brannigan and McBride v. United Kingdom, Judgement of 25 May, 1993, Applications No. 
14553/89 and 14554/89), para. 54. 

6 For more details and the precise timelines please consult: Council of Europe, Derogations 
Covid-19, Notifications under Article 15 of the Convention in the context of the COVID-19 pandemic 
(www.coe.int/en/web/conventions/derogations-covid-19, 12.01.2022). 

7 Lawless v Ireland (No 3), Judgement of 01.07.1961, Application No. 332/57Lawless v Ireland 
(No 3) (1961), 1 EHRR 15, para. 47. 
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importantly, about the quality of reasoning for imposing particular 
emergency measures.”* 


Most initial 2020 notifications refer to the World Health Orga- 
nization’s declaration of March 11, 2020, and briefly declare that the 
measures are necessary to stop the spread of the virus. While this 
may be sufficient reason to prove that the derogations from Article 
11 of the ECHR and Article 2 of the Protocol No. 4 are instrumental 
in addressing the health emergency, the reasons for derogation from 
Articles 5 and 6 of the ECHR or Article 1 of its Protocol, for instance, 
are not that much straightforward and therefore may prove a significant 
challenge for the States should they face claims before the ECtHR. In 
addition, the Serbian notification lacks any annexes that would guide 
the Secretary General through the specific measures which have been 
so far adopted during the emergency and the relevant ECHR’s provi- 
sions. Instead, the Serbian notification refers to the national website 
of the Government of the Republic of Serbia, where all the legal acts 
are available only in Serbian.” It is interesting to note that the Latvi- 
an notification of derogation from December 2020 only refers to the 
declared state of emergency and the “continuous threat the COVID-19 
pandemic poses to public health” invoking the need “to combat the 
spread of virus [...] and decrease the number of persons falling ill’”.*° 


Those diverging practices show that the unclear wording of Arti- 
cle 15(3), coupled with sparse case law on the issue, does not provide 
sufficient guidelines for the time being. In that context, Zdravkovic 
rightly observes that in addition to the undeveloped and deficient case 
law of ECtHR pertaining to the derogatory regime, one of the main 
reasons for the vagueness of the notification regime under paragraph 
3 of Article 15 of the ECHR is that the ECHR organs have avoided 
providing clear standings on that in the past.*! 


8 Patricia Zghibarta, The Whos, the Whats, and the Whys of the Derogations from the ECHR amid 
COVID-19 (www.ejiltalk.org/the-whos-the-whats-and-the-whys-of-the-derogations-from-the-echr-amid- 
covid-19/, 14.12.2021). 

> Tbid. 

3° On Latvian measures see Anita Rodina, “Protection of fundamental human rights during the 
Covid-19 pandemic: the case of Latvia”, in collection of papers: International Organizations and States’ 
Response to Covid-19 (eds. Sanja Jelisavac TroSi¢ and Jelica Gordanic), Institute of International Politics 
and Economics, Belgrade, 2021, p. 366-369. 

3! Ana Zdravkovi¢, “The Affair of “State of Emergency” — Was 70 Years of European Convention 
on Human Rights Enough to Prepare Member States for COVID-19 Crisis”, op. cit., p. 11. 
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2.2. Effects of a lack of (adequate) notification of derogation 


The ECtHR and the Commission, while it operated, were con- 
sistently reluctant to take a view on whether lack of notification or 
inadequate notifications under Article 15(3) shall produce legal effects 
to the derogating state concerned. The same applies to other organs 
of the CoE. While the Commission in its First Cyprus case and the 
Lawless case held that it has “reserved its view as to whether failure 
to comply with requirements of Article 15(3) may ‘attract the sanction 
of nullity or some other sanction’”,** in its subsequent case Cyprus 
v. Turkey it further stated that it “still does not consider itself called 
upon generally to determine the question” of whether failure to com- 
ply with Art. 15(3) nullifies a derogation.** It follows that in the case 
Cyprus v. Turkey the Commission did not ground its opinion on the 
failure of Turkey to notify the States Parties under Article 15(3).* 
Instead, it found an intelligent argument to avoid it. Rather than deny- 
ing Turkey the right to invoke Article 15 because of failure to fulfil 
the international notification requirement from the third paragraph 
thereof, the Commission denied itself the competence to invoke this 
article because “some formal and public act of derogation” taken by 
the responsible authorities at the domestic level were lacking.** It was 
certainly prudent for the ECHR organs to refrain from turning the rule 
of notification from Article 15(3) into a dead letter in an open and 
explicit manner. However, the ECHR organs would be much more 
appreciated if they had taken a clear approach by determining what 
sanctions, if any, should be applied against states that fail to comply 
with the notification-related requirements stemming from Article 
15a): 


Legal scholars have voiced different views on the matter of 
whether there should be legal effects in place in case there was a 
failure to make adequate notifications. In that context, some argue 
that the formal notification should be a mandatory requirement only 


*» See as referred to in case of Cyprus v Turkey, Report of the Commission, p. 161, para. 526. 
Mentioned in: Anna-Lena Svensson-McCarthy, The international law of human rights and states of 
exception: with special reference to the travaux préparatoires and case-law of the international moni- 
toring organs, Kluwer Law International, The Hague, 1998, p. 320. 

3 Case of Cyprus v Turkey, Decision of 26 May 1975, Application Nos. 6780/74 and 6950/75, 
Report of the Commission, p. 161, para. 527. 

4 Anna-Lena Svensson-McCarthy, op. cit., p. 320. 

3 [bid., p. 321. 
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when the prevalence of a state of emergency is not evident, such as 
a kind of internal crisis. Yet in the case of a pandemic, such as the 
COVID-19, a notification should not be a prerequisite of Article 15, as 
its existence is indisputable.* In a similar vein, some authors invoke 
and try to apply the principle of systemic integration, according to 
which any “relevant rules of international law applicable in the rela- 
tions between the parties” shall be taken into account in interpreting 
the treaty. In furtherance to that, they argue that the jurisprudence of 
the Human Rights Committee clarifies that a State’s failure to make 
a formal notification pursuant to Article 4(3) ICCPR does not lead to 
any sanctions for the state concerned. Due to that, they conclude that 
the lack of adequate notification under Article 15(3) of the ECHR 
likewise should not produce any legal effects.*’ 


Another group of scholars apply a rigid approach, arguing in 
favor of introducing sanctions in case of inadequate notifications of 
derogations in the ECHR system. In doing so, they put forward a num- 
ber of arguments. Firstly, some authors, such as Forowicz, conclude 
that the ECtHR case law so far has been marked by an uneven and 
lower level of reception than the ICCPR, regardless of the existing 
principle of systemic integration. Therefore, there is no reason to stick 
to the interpretation and implementation of the notification regime 
under the ICCPR. Also, some scholars, such as Holcroft-Emmess, are 
not convinced that the aforementioned interpretation of the ICCPR 
provided by the Human Rights Committee does indeed go against the 
application of respective sanctions. Secondly, those scholars rightly 
observe that having notification as a mandatory requirement which 
conditions the ECHR’ State Party ability to derogate promotes legal 
security and transparency, and adherence to the rule of law when the 
State is taking measures that would, under normal circumstances, 
constitute non-permissible restrictions on human rights.** Last but 


36 See the view taken by Seniha Birand Cinar as refered to in: Natasha Holcroft-Emmess, Derogat- 
ing to Deal with Covid 19: State Practice and Thoughts on the Need for Notification (www.ejiltalk.org/ 
derogating-to-deal-with-covid-19-state-practice-and-thoughts-on-the-need-for-notification/, 05.12.2021). 

37 See the view invoked by Bruno Gelinas-Faucher as referred to in: Natasha Holcroft-Emmess, 
Derogating to Deal with Covid 19: State Practice and Thoughts on the Need for Notification (www. 
ejiltalk.org/derogating-to-deal-with-covid- 19-state-practice-and-thoughts-on-the-need-for-notification/, 
05.12.2021). In that context, he cites Article 31(3)(c) of the Vienna Convention on the Law of Treaties 
and Article 4(3) of the ICCPR. 

38 See among others: Natasha Holcroft-Emmess, Derogating to Deal with Covid 19: State Practice 
and Thoughts on the Need for Notification (www.ejiltalk.org/derogating-to-deal-with-covid-19-state- 
practice-and-thoughts-on-the-need-for-notification/, 05.12.2021). 
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not least, the existing case-law proves that the ECtHR always has 
to consider the necessity of the taken derogatory measures. Such a 
necessity test demands a comprehensive analysis of the justifiability of 
the individual restrictions in the light of the threats facing the nation. 
The proper conduct of the necessity test requires the availability of 
data contained in the notification of derogations.* 


For all those reasons, the aforementioned view according to 
which the “visibility” of the COVID-19 pandemics should weaken the 
notification related obligations of the derogating state parties cannot 
be accepted. The information included in the notification is useful 
for the ECtHR when adjudicating, as it is for other CoE organs, even 
if the emergency itself, such as the one provoked by the COVID-19 
pandemic, is apparent to all. Therefore, the ECtHR would be advised 
to proceed strictly in assessing the notification requirements so as to 
avoid any potential abuse of emergency powers in massive COVID-19 
derogations from the ECHR. It remains to be seen whether in the near 
future the convincing arguments brought by legal scholars advocating 
a rigid approach will make any impact on the ECtHR when adjudi- 
cating cases where notification under Article 15(3) is missing, or at 
least does not meet the set requirements while the particular state party 
took derogatory measures. It should be recalled that the ECtHR, for 
the time being, did not decide on the merits of any of the cases when 
it comes to the applications against the states which derogated from 
Article 15 in the context of the COVID-19 pandemic. Hopefully, 
the ECtHR will not miss the opportunity to deal with the quality of 
notifications and legal effects in case of their lack and by doing so 
adequately address this unprecedented health emergency. 


2.3. Scope of the Powers of the Secretary General of the CoE 


The insufficiently developed case law of the ECtHR and the 
Commission dealing with the notification regime apparently did not 
add clarity to the provision of Article 15(3) of the ECHR. Howev- 
er, it is noteworthy that legal scholars rightly posit that no judicial 
supervision alone, including that of the ECtHR, due to its inherent 


39 


Anna-Lena Svensson-McCarthy, op. cit., p. 324. 
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limitations, can effectively supervise the derogatory regime.*° The 
reasons for this are manyfold. 


First, the ECtHR is not capable to guarantee a timely review of 
derogation measures in order to provide a prompt response to dero- 
gation measures in place. According to the applicable priority policy 
of 2009 pertaining to the examination of incoming cases, applications 
relating to derogatory measures do not appear as a separate category 
that enjoys priority. Since they are not classified as ‘urgent cases’, it 
may take years before the ECtHR decides on them. In that context, 
Dzehtsiarou recently claimed that the effects “of COVID-19 will be 
seen in 5-6 years when measures taken by the Governments now will 
be analyzed in judgments of the [ECHR]’”.*! 


Second, the ECtHR rulings focus on individual complaints 
and, thus cannot address the magnitude of human rights’ concerns 
related to derogation regimes, instead examining only those directly 
connected to the facts of the pending case. Furthermore, if there are 
no admissible complaints before the ECtHR in relation to a particular 
derogation practice, the ECtHR cannot deliver a judgment on it.” It 
is reasonable to expect that the anticipated high rate of inadmissible 
applications dealing with COVID-19 related issues will undermine 
the ECtHR efforts to properly address the matters pertaining to the 
adequacy of submitted notifications of derogations. As of October 
2021, apart from received interim measures, there are over forty appli- 
cations submitted to the ECtHR in relation to the COVID-19 health 
crisis. Most applications that have been brought before the ECtHR 
are yet to be judged. However, it is noteworthy that out of the cases 
in which a decision has been rendered, ECtHR found the violation of 
the ECHR rights only in one case, while all other applications were 
declared inadmissible. Nevertheless, the high rate of applications that 
were declared inadmissible and the fact that the only rendered ECtHR 
judgment on COVID-19 was against Malta, which did not derogate 
from the ECHR, show that it is not overly realistic to expect that a 
~~ 4 Kushtrim Istrefi, Supervision of Derogations in the Wake of COVID-19: a litmus test for the 
Secretary General of the Council of Europe (https://www.ejiltalk.org/supervision-of-derogations-in- 


the-wake-of-covid- 19-a-litmus-test-for-the-secretary-general-of-the-council-of-europe/, 12.12.2021). 
“| Kanstantsin Dzehtsiarou, “Article 15 derogations: Are they really necessary during the COVID-19 
pandemic?”, op. cit., p. 364. See also Laurence R. Helfer, “Rethinking Derogations from Human Rights 
Treaties”, American Journal of International Law, 115(1)/2021, p. 27. 
® Kushtrim Istrefi, Stefan Salomon, “Entrenched Derogations from the European Convention on 


Human Rights and the Emergence of Non-Judicial Supervision of Derogations”, op. cit., pp. 21-22. 
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fruitful ECtHR’s jurisprudence relevant for the COVID-19- related 
derogation will be developed. 


Consequently, the ECtHR, just like any other court, alone is 
not ill-equipped to systemically address the problems associated with 
derogations, including ones related to form, content and effects of 
their notifications. Due to those inherent limitations, the clear need 
for other non-judicial supervisory institutions to step in and address 
this issue, was recognized. 


It has been further argued that in the past, occasional proactive 
engagements of the Venice Commission or the CoE Commissioner for 
Human Rights were not able to reduce the loopholes in the supervision 
of derogations, whereas substantial development was achieved by 
the Resolution 2209 of the PACE, which was adopted in 2018.** The 
Resolution 2209 envisages that the Secretary General should take an 
essential role in engaging with complex issues of derogations. More 
specifically, 1t recommends the Secretary General to take a proactive 
role and advise and supervise States before and during a derogation.“ 


As regards the proposed advisory role of the Secretary General, 
there is no clear support in Article 15 of the ECHR to suggest that 
states are obliged to seek advice prior to derogation. The wording of 
Article 15 of the ECHR envisages that a State only informs, rather 
than consults, the Secretary General about a planned derogation. 
From the standpoint of Article 15, the advisory role of the Secretary 
General in derogation cases depends solely on the willingness of the 
States Parties of the ECHR to cooperate. 


Nevertheless, the recommended supervisory role of the Sec- 
retary General does not seem contentious from a legal standpoint. 
According to Resolution 2209, the active supervisory role could be 


* Kushtrim Istrefi, Supervision of Derogations in the Wake of COVID-19: a litmus test for the 
Secretary General of the Council of Europe (https://www.ejiltalk.org/supervision-of-derogations-in- 
the-wake-of-covid-19-a-litmus-test-for-the-secretary-general-of-the-council-of-europe/, 12.12.2021). 

“Tn particular, the Resolution 2209 recommends that the Secretary General: 20.1. as depository of 
the Convention, provide advice to any State Party considering the possibility of derogating on whether 
derogation is necessary and, if so, how to limit strictly its scope;20.2. open an inquiry under Article 
52 of the Convention in relation to any State that derogates from the Convention; 20.3. on the basis 
of information provided in response to such an inquiry, engage in dialogue with the State concerned 
with a view to ensuring the compatibility of the state of emergency with Convention standards, whilst 
respecting the legal competence of the European Court of Human Rights. See more on this at: Kushtrim 
Istrefi, Stefan Salomon, “Entrenched Derogations from the European Convention on Human Rights and 
the Emergence of Non-Judicial Supervision of Derogations”, op. cit., p. 23. 
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exercised by way of pressuring states to provide information and 
detailed reasons for derogations in line with Article 52 of the ECHR 
and, once such information is provided, by engaging in continuous 
dialogue with the states concerned about the nature, duration and 
adequacy of a derogation and notification thereof. The clarification 
and strengthening of the supervisory powers of the Secretary General 
with regard to derogatory regime constitutes the key benefit of Res- 
olution 2209. Istrefi argues that through this Resolution, the PACE 
has turned a ‘retired’ Article 52 of the ECHR, which was hardly ever 
used in the past, into an essential tool, through which the Secretary 
General can supervise each derogation practice.** The revival of Arti- 
cle 52 of the ECHR seems critical, since its wording confirms that 
a state is obliged to provide the information requested by the Secre- 
tary General. The additional benefit of putting into the play Article 
52 ECHR in derogation context is that it does not limit the scope of 
inquiries. Consequently, it provides the Secretary General with wide 
discretionary power to supervise any type of derogation and engage 
in dialogue with states about any aspect of derogations.*° 


The envisaged active advisory and supervisory role by the Secre- 
tary General does of course not set aside or limit the wide discretionary 
power of states parties to derogate from the ECHR. Nevertheless, it 
ensures that any problematic features of derogations are monitored 
instantly through a ‘new layer’ of international supervision of dero- 
gation practices. In order to properly exercise new powers/functions, 
the Secretary General, however, must develop sufficient expertise and 
procedures to exercise his function properly and effectively.*’ In order 
to fully utilize those roles of the Secretary General, the meaning of 
Resolution 2209 needs to be specified as to make clear whether or 
not the Secretary General should open an inquiry under Article 52 in 
relation to every single derogation. Although activating Article 52 of 
the ECHR could have helped in supervising the massive COVID-19 
related derogation, the Secretary General confirmed that they have 


* Kushtrim Istrefi, A new mechanism for supervision of derogations from the European Convention 


on Human Rights: filling the accountability gap? (http://blog.ucall.nl/index.php/2019/10/a-new-mech- 
anism-for-supervision-of-derogations-from-the-european-convention-on-human-rights-filling-the-ac- 
countability-gap/, 20.12.2021). 

“© Kushtrim Istrefi, Stefan Salomon, “Entrenched Derogations from the European Convention on 
Human Rights and the Emergence of Non-Judicial Supervision of Derogations”, op. cit., pp. 20-21. 

47 Ibid., p. 21. 
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not used inquires under Article 52 as part of its supervisory role in 
relation to current derogations.** 


Since the COVID-19 related derogations are the first deroga- 
tions made subsequent to the adoption of Resolution 2209, the active 
response of the Secretary General to these derogations could have 
released the full potential of the Resolution 2209. Unfortunately, it 
seems that this opportunity was completely missed. 


Nevertheless, the case of Hungary may serve as an illustration of 
an isolated positive step taken by Secretary General in the COVID-19 
context. Although Hungary cannot be considered as derogating state, 
since it did not activate Article 15 derogations in the COVID-19 con- 
text, Resolution 2209 is also applicable to it, given that its applicability 
extends to any State Party of the ECHR that considers the possibility 
of derogating regardless of the fact whether particular derogation was 
made. Subsequent to credible human rights organizations warning 
Hungary that it may misuse COVID-19 emergency measures, on 
March 24, 2020, the Secretary General offered to Hungary all expertise 
and assistance on how to ensure compatibility of emergency measures 
with human rights.*” This response of Secretary General was com- 
patible with the advisory role recommended by Resolution 2209. In 
furtherance to it, however, on 31 March 2020, Hungary adopted a law 
on emergency powers, without having consulted with the Secretary 
General. Therefore, the Secretary General in the case of Hungary 
missed the opportunity to consider activating its supervisory powers 
as envisaged by Resolution 2209 in order to effectively supervise the 
implementation of emergency measures in Hungary. The approach 
of the Secretary General with regard to COVID-19 related practices 
will determine whether it will become an effective and important 
supervisory and advisory mechanism or will continue to serve as a 
mere “mailbox” as referred by Istrefi where state parties deposit their 
notifications of derogations.°° Without strengthening the advisory and 


‘* Kushtrim Istrefi, Supervision of Derogations in the Wake of COVID-19. a litmus test for the 
Secretary General of the Council of Europe, (https://www.ejiltalk.org/supervision-of-derogations-in- 
the-wake-of-covid- 19-a-litmus-test-for-the-secretary-general-of-the-council-of-europe/, 12.12.2021). 

*® Secretary General of the CoE to Viktor Orban, Prime Minister of Hungary, 24 March 2020, 
Internet https://rm.coe.int/orban-pm-hungary-24-03-2020/16809d5f04, 12/01/2022. 

°° Kushtrim Istrefi, Anew mechanism for supervision of derogations from the European Convention 
on Human Rights: filling the accountability gap? (http://blog.ucall.nl/index.php/2019/10/a-new-mech- 
anism-for-supervision-of-derogations-from-the-european-convention-on-human-rights-filling-the-ac- 
countability-gap/, 20.12.2021). 
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supervisory functions of the Secretary General over states parties 
making COVID-19 related derogations, the spirit of Resolution 2209 
as well as the ratio of Article 15(3) of the ECHR cannot be fulfilled 
in the near future. 


3. CONCLUSION 


The record number of simultaneous derogations from the ECHR 
provoked by the COVID-19 pandemic presented a valuable opportu- 
nity to reexamine the vague and incomplete notification regime under 
Article 15(3) of the ECHR. The envisaged ratio of Article 15(3) of 
the ECHR to promote transparency and legal certainty by publicly 
informing other Contracting States, through Secretary General, of the 
derogatory measures taken cannot be fully accomplished under the 
existing regime, since the said provision fails to regulate all the aspects 
governing the form, substance and legal effects of the submitted noti- 
fications of derogations in a complete and unambiguous manner. 


As for the incompleteness of the substantive and procedural 
requirements which the notifications of derogations shall include, 
first of all, Article 15(3) is silent on their various temporal aspects, 
such as the maximum duration of the derogations, limitation of their 
potential extensions and the timeframe for submitting notifications of 
derogations. Moreover, ECHR’s Article 15(3) fails to determine the 
necessary level of specification of information that should be provided 
in notifications. The existing approach of having the requirements of 
notifications of derogations determined through evolving case law of 
the ECtHR seems inadequate, and certainly not conducive of legal 
certainty. This can be showcased by the recent record of COVID-19 
related derogations under the ECHR, where the notifications of states 
parties to the ECHR are mutually rather inconsistent regarding the 
aforementioned substantive and procedural requirements of notifi- 
cations. Those diverging practices show that the unclear wording 
of Article 15(3), coupled with sparse case law on the issue, does 
not provide sufficient guidelines for the time being. Legal certainty 
and transparency would be better served if such requirements were 
specified either in the ECHR or in other acts of the CoE. This is par- 
ticularly relevant in the context of the observation made in the 2021 
annual report of the Secretary General of the Council of Europe,°! 


5! State of Democracy, Human Rights and the Rule of Law, A democratic renewal for Europe, p. 
y. g 
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which reiterates that “Covid-related restrictions and measures must 
not only be necessary and proportionate, but also limited in duration. 
This means that, as the public health crisis eases, they should be lifted 
in as complete and timely a manner as possible”. 


When it comes to failure of the provision of Article 15(3) to 
determine the legal effects of the lack of adequate notifications of 
derogations, it is noteworthy that the ECtHR and the Commission, 
while it operated, were consistently reluctant to take a view on whether 
or not a lack of notification or inadequate notifications under Article 
15(3) produce legal effects to the derogating state concerned. It was 
certainly prudent for the ECHR organs to refrain from turning the 
rule of notification from Article 15(3) into a dead letter in an open 
and explicit manner. However, the ECHR organs would be much 
more appreciated if they had taken a clear approach by determining 
what sanctions, if any, should be applied against states that fail to 
comply with the notification-related requirements stemming from 
Article 15(3). 


The view invoked in legal doctrine according to which the 
“visibility” of the COVID-19 pandemics should weaken the notifi- 
cation- related obligations of the derogating state parties cannot be 
accepted. The information included in the notification is rather useful 
for the ECtHR when adjudicating, as it is for other CoE organs, even 
if the emergency itself, such as the one provoked by the COVID-19 
pandemic, is apparent to all. Therefore, the ECtHR would be advised 
to proceed strictly in assessing the notification requirements so as to 
avoid any potential abuse of emergency powers in massive COVID-19 
derogations from the ECHR. However, it remains to be seen whether 
in the near future the convincing arguments brought by legal scholars 
advocating a rigid approach will make any impact on the ECtHR when 
adjudicating cases where adequate notification under Article 15(3) is 
missing, while the particular state party took derogatory measures. It 
should be recalled that the ECtHR, for the time being, did not decide 
on the merits of any of the cases when it comes to the applications 
against the states which derogated from Article 15 in the context of 
the COVID-19 pandemic. Hopefully, the ECtHR will not miss the 
opportunity to deal with the quality of notifications, and legal effects 
in case of their lack and by doing so adequately address this unprec- 


8 (https://rm.coe.int/annual-report-sg-202 1/1680a264a2, 21.12.2021). 
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edented health emergency. This would be particularly relevant in the 
context of repeated extension of derogations, especially those covering 
substantial periods of time. 


Nevertheless, it is reasonable to expect that the anticipated high 
rate of inadmissible applications dealing with COVID-19 related 
issues will undermine the ECtHR’s efforts to properly address the 
matters pertaining to the adequacy of submitted notifications of der- 
ogations. As of October 2021, apart from received interim measures, 
there are over forty applications submitted to the ECtHR in relation 
to the COVID-19 health crisis. The high rate of applications that were 
declared inadmissible and the fact that the only rendered ECtHR 
judgment on COVID-19 was against Malta, which did not derogate 
from the ECHR, show that it is not overly realistic to expect that a 
fruitful ECtHR’s jurisprudence relevant for the COVID-19- related 
derogation will be developed. 


Due to the inherent limitations of the judicial organs such as 
the ECtHR to systematically address the problems associated with 
notifications of derogations, the clear need for other non-judicial 
supervisory institutions to step in and address this issue is apparent. 
In that regard, much has been expected from the Resolution 2209 
of the PACE of 2018 as it clarifies and strengthens the advisory and 
supervisory powers of the Secretary General with regard to notification 
regime under Article 15(3) of the ECHR. Given that the COVID-19 
related derogations are the first derogations made subsequent to the 
adoption of this resolution, the active response of the Secretary Gen- 
eral to these derogations could have released the full potential of the 
Resolution 2209. Unfortunately, it seems that this opportunity so 
far has been completely missed. Since the COVID-19 pandemic is 
still ongoing, there are certain prospects that the ECtHR as well as 
the Secretary General, in case of new derogations, will activate their 
inherent powers in order to effectively supervise states parties with 
regard to their notification practices. Again, these reinforced roles 
seem to be needed in the overall social context in the European Conti- 
nent or rather, what is, according to the annual report of the Secretary 
General, a democracy in distress, resulting in a call for the national 
authorities to recommit to the ECHR and respect and execute ECtHR 
decisions. Without strengthening the roles of the Secretary General 
and the ECtHR over states parties making COVID-19 related dero- 
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gations, the spirit and the ratio of Article 15(3) of the ECHR cannot 
be fulfilled in the near future. 
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Becua b. Ropuh, Ana C. KHexesnh bojosuh, 
Asexkcanypa J. BuniexpyHa 


OBABELLUTEIbA O OJICTYIAIbY OJ] EBPOIICKE 
KOHBEHLUJE O JbYJICKUM IIPABUMA Y KOHTEKCTY 
TMAHZEMUJE KOBHJA 19 


- Pe3uMe - 


Oy moyetKa naHyemuje Kosuya 19, necet pxaBa Wanna CaBeta Eppore 
3BaHHYHO je OCTYMMIIO Of CBOjHX OOaBe3a 110 EBporcKoj KOHBeCHIMJH 0 3alTHTH 
JbyICKMX TIpaBa HM OCHOBHUX cy10bo7a (EKJBIT), npn uemy cy Heke Of| HHX OBA 
OCTyMarba TIposyxaBala Bue MyTa. OBako 3HadajaH Opoj ApxKaBa Koje cy ce 
ompeyemse Ja UcKopucte MoryhuoctT oyctynama of EKJbIT orsopuo je mpoctop 
3a JeOaTe O MHOrHM IIMTawuMa, yKJby4yjyhu u TO Ja sm cy dbopMa H caylp»KuHa 
oOaBelliTera O OACTyMawuMa Ouse aeKBaTHe, Te O IpaBHUM TOceqMIWama 
mporycra, y clyyajy Ja Hucy. OBo MHTabe UHHH Ce HapOYNTO 3HayajHUM ako ce MMa 
y BHAY la oApeyOa ustana 15 EKJbII koja ce ofHOCH Ha OCTyMarba, a KOJOM Ce Jajy 
lMpoka oBslawthera p»KaBaMa 4WIaHHWaMa IIpHJIMKOM OlIpeeJbuBatba pazora 3a 
OACTyIakba UH Tpajatbe OJCTyMatba, HHje JOBOJbHO IpewH3Ho (bopMysmMcana. Oryza, 
y OBOM pajly ayTopKe UCIIMTy]y WpaBHH pexKUM KOjH ce OMHOCH Ha OOaBeLlITerba 
O OWcTyHamuma y cKlany ca utaHoM 15 EKJbII. Kopucrehu ce HopmaTuBHuM, 
QOTMaTCKUM HW yiopeyHOUpaBHUM MeTOOM, ayTOpKe TIpBO aHasM3upajy 
MaTepujasiHe HM IIpolecHe aciiekTe OOaBelliTerba O OACTYMarby, a IOTOM KPHTHYKH 
IIpevcnutyjy JompHuoc Esporckor cya 3a JbyCKa lpaBa y IpeuH3nparby tpaBHUx 
MOcHeqHWa Mponywitawa ja ce HaBeeHH MaTepHjaIHH UM MpOuecHH 3axTeBH 
uciyHe. Ilorom, ayTopke yKa3yjy Ha caBeToyaBHy H Hay30pHy yrory [enepamHor 
cekpetapa Capeta Exsponie y ofHOcy Ha ata OOaBelliTerha, Ca HAPOUMTHM OCBPTOM 
Ha Pesomyunjy 2209 Hapnamentapue Cxymutuue Capeta Esporte 13 2018. roquue. 
Y3umajyhu kao oma3Hy OCHOBY peyleBaHTHa paBHOTeOpH|cKa CTaHOBULLITAa, Te 
lipakcy H cTaHapye pasBujene oy oKpHJbem Caserta Exporie, ayropKe (bopMyIHLLy 
CMepHulle 0 IIpucTyity Koj Tpeba a Kopuicte Kako EBporickn cy 3a JbyCKa lIpaBa, 
Tako HW Apyra Tea Capeta Espone y KOHTeKCTY ocTynaHba of EKJbIT y BanpeqHum 
OKOJIHOCTHMa Y Be3H Ca JaBHHM 31paBJbeM. 


Kspyuue peun: Esporcka KOHBeHIIHja O JbYCKHM TIpaBuMa, uaH 15, oxcTyMara, 
oOaBelliTeHe, Hagz30pHa oBaihema, TenepamHu ceKpetap 
Capeta Exppore. 


* Pan je npumspen 16.12.2021. roqune, a mpuxpahen na cactranky Pegaxunje 21.02.2022. roqune. 


143 


Muaow UW. CTAHKOBH hi* VIK 616.981.45-036.22(410) "13" 
DOI: https://doi.org/10.22182/apdn.342021.6 


ITpaenu dbaxyamem Opueunannu HayuHu pad 


VYuueepsumem y Beozpady 


STATUTE OF LABOURERS — JEJIAH 
(HE) YCIEJIM M1PABHU OATOBOP 
CPEJIbOBEKOBHE EHIVJIECKE HA 
JIPYLUTBEHO-EKOHOMCKE 
MOCIIEIULUE KYTE* 


- Castcemak - 


ITpedmem ucmpaocuearea y 060m paoy cy Haj3Hauajuuje 
odpedbe u Oomawuaju Statute of Labourers uz 1351. 2zooune, 
Kao npaeHoe odeosopa Exnenecke Ha Opyuimé6eHo-eKOHOMCKe 
nocaeduye kyee. Hus ucmpancuearea je 0a ce objacnu Oa au 
Je uy kojoj mepu o6aj odzo6op 6uo adeKeaman. Y mom cmucay, 
Kopucme ce ucmopujcKu, OO2MamcKuU uU HOpmMamuéeHu Memoo. Y 
np6om Oelly pada anau3upajy ce y3poyu uzbujaroa naHoemuje 
kyze 1346-1353 2odune u nymeeu Kpematoa L[pue cmpmu. 
Tlomom ce yKa3yje Ha o6/uKe y Kojuma ce Kyea Manuqecmoeaa 
(6v6oucKa, nayhua u cenmuuna) u Ha HauUHe Ha KOje cy 
CaBPeMeHUYU OOjAUIILABAIU HeHO UZOUjarbe U WUperbe, KAO 
u Mepe npesenyuje u 1eYerba Koje cy npuMeroueanu. Y Opyeom 
Oey pada yKa3yje ce Ha OemoepadcKe U eKOHOMCKe nocleduye 
(nao peannux 3apada u undsayuja) Koje je 3a cobom ocmaeua 
xyea. Tpehu deo pada nocéeheu je pazi03uma OonHowerea Ordi- 
nance of Labourers 1349. u Statute of Labourers 1351. zooune. 
Va3yje ce Ha Haj3HauajHuje OO0pedbe padHoe 3aKOHOOaecmea 


* Aytop je BapeyHu mpodecop Ha IIpasHom (bakystety YHuBep3uteta y beorpazy. Enexrpoucka 
ayipeca aytopa: milos.stankovic@ius.bg.ac.rs 

“ Pay je HacTao Kao pe3ylITaT MCTpaxkuBatba ayTopa Ha mpojexty ,,Enugemuja. [Ipaso. [pyuirso* 
y 2021. rogunn, unju je Hocunay [papun daxynrer Yuusep3uteta y beorpayy. 
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(ozpanuyerba eucuHe 3apada, Yena uU mMobulHOCcmU padHuKa) 
u Ha CaHKYyUje KOje cy cCledoéeale padnuyuma u nociodasyuma 
Koju ce HuCY npUOpxcasaiu oeux Hopmu. Y wemepmom Oey pada 
analu3upajy ce 2aeHu npuMepu HenpuMeHe eH2NeCKO2 PAOHO2 
3aKonodaecmea OoHemoe y 0oba Kyze. Mcmoepemeno, yuurbeH je 
nokywaj Oa ce oOjacue pazio03u 3602 Kojux Statute of Labourers 
HUje OCMB6APUO YU KOJU CY Nped reeza nocmaeu.lu Kpas Edeapo 
IIT u Tapaamenm. Aymop u3600u 06a 3axyyxa. TIpe céeea, 
odpedée Statute of Labourers Hucy umaie ouekueanu edekam u 
NDPUMEerbUBAHeE Cy CAMO y NP6O] OeyeHUuju HAKOH OOHOULE!bA 0602 
nponuca. C jedue cmpane, pazioze 3a mo mpeba mpaxcumu 
y 3aKOHOOa6HO] MexHuYyU U HaYUHY Ha KojUu cy qopmynucane 
Hezo6e OOpedbe. Ca Opyze cmpaHe, Objautberbe ce mooce Hahu 
y cHancerby yeumpaine elacmu, pacmy ymuyaja Statute law u 
nNOoMUCKUBAIbY ONlUMeEe OOUYajHOe npaea En2necke u 1OKANHOe 
oouuajHoe npasea, wmo je usa jedua 00 nocieduya OoHowerba 
Statute of Labourers. Unax, paduonpaéeno 3aKoHodaéecm6o 
Hacmano y Exeneckoj y 006a Kyze je ycnelo 0a 3aycmaeu 
unqdlamopny cnupaiy u 0a nocmaseu memeswe MOOEpHOe padHoe 
3aKOHOOaecmMea u nNobo/uanUux Npaea paduuKa. Y mepu y Kojoj 
jJenpamuso xcueom, OHO Mooce Oumu CMepHuya U CaBpemMeHUuM 
3aKoHoOaseyuma y bopbu npomue naHoemuje gupyca COVID 19. 


Kyune peau: Ordinance of Labourers, Statute of Labourers, 
cpedrooeexoena Enenecxa, Lpua cmpm, kyea, 
3apade, undiayuja; ozpanuuere Kpemaroa 
padouuKa; npaea paonuka. 


1. [PHA CMPT CTYDKE Y EHTJIECKY 


Kyra je TeLIKO aKyYTHO HH@eKTHBHO CHJCMHO-eIHeMHjCKO 
oOoJberbe 13 Ppyiie KapaHTHHCKHX OoslecTH Koje 13a3uBa Pasteurella 
pestis.“' Opa OonecT je Kpo3 HCTOpH]y JbyACKOr poyla y pa3yIM4HTHM 
elloxaMa KOCHJIa CTaHOBHHWITBO. CTora ce y MTepaTypu pau 
TePMHHOMOMWKOr pa3zHKoOBawba, 107 ,,..[pHom cmpTu‘“* pe cBera 


' Desanka Kosanovié Cetkovié, Akutne infektivne bolesti, Institut za struéno usavrsavanje i 


specijalizaciju zdravstvenih radnika, Beograd, 1977, crp. 150. 

2 TIpema Muuubemy HeKHX ayTopa, MojaM ,, pHa BOAM MOpeKsIO OF aTHHCKe peun afer, a KoBaHUa 
,, [pHa cmpt“ je yoOmmuena Tex y 16. Beky, Ja 64 MocTaa WIMpoKO pacripoctparena og 19. Beka. Y 
BpeMe eHor Xapatba Esporiom kyra ce Ha3HBasa H ,,Bemuku ToMop“ u ,,CTpallinH momop™, jep ce 


peu ater Moxke lipeBecTH HU kao ,,cTpamHn. Buyetu ca ynyhuBawuna: A. W. Sloan, The Black Death 


146 


APXMUB, 3-4/2021 - Munow II. Cmaunxoeuh, Statute of labourers — jedan (ne) 
yenelu npaeHu odeo6op cpedroeekoene Exenecke Ha Opywmé6eHo-eKOHOMCKe 
nocaeduye Kyee (cmp. 145-188) 


edunnwie manHyemuja OyOoucKe kKyre Koja je xapamia Esporiom, 
A3njOM i ceBepHom Adpukom 1346-1353 rogquHe, OK ce TO, Ha3HBOM 
,Bemuka Kyra“ moypa3yMeBa elu eMuja OBe OoecTH Koja je H30uIIa 
1665. y JIonyzoHY u Koja je MMasIa MHOFO JIOKaIHHJM Kapaktep, Te je 
HW OWHesa 3HadajHO Makbe 2KpTaBa.* 


Ilangemuja I[pxe cmpru je HajBepoBaTHuyje 3amouena y Knnu 
wim y tryctuHu Toou y Monrosmyjn y mpBoj nosoBunn 14. Beka. Kao 
Hajyemthu pa3or ce HaBOAM eKciaH3uja MalloBa O Koje je TOLLIO 
300r MOroHUX KIMMaTCKHX TIpWINKa KOje cy Bulaasie y TO BpeMe u 
yclley, claOux %KeTBH, Koje Cy IpHHyAue TaloBe ja mpesa3se Beha 
pactTojata y NoTpa3v 3a XxpaHoM. 3apa3a KyTrOM Ce HOTOM KpeTasia 
Ilytem cBusie 40 WanamHber Kupructana y WentTpasHoj A3uju, a 
ojlatse j¢ JOHMM TOKOM peke Bosre cTurma Ha Kpum 1345. roquue.* 


in England, “The Black Death in England”, South African Medical Journal, South African Medical 
Association, Cape Town, no. 18/1981, crp. 647; John Aberth, The Black Death, The Great Mortality of 
1348-1350, A brief history with documents, Palgrave Macmillan, New York — Hampshire, 2005, crp. 1. 

3 Mark A. Senn, “English Life and Law in the Time of the Black Death, Real Property”, Probate 
and Trust Journal, American Bar Association, Chicago, no. 3, crp. 566. U3Bemrraju ropope ya je Enrecka 
Osa *KpTBa Kyre u paHuje, 1087. u 1221. roqune, aM je TelKO yTBPJHTH Ja JIM Cy H OBe ellHyemuje 
Owe 13a3BaHe HCTHM y3polluMa Kao H enugemuja 1346-1353. Ono mTo je Mo3HaTo jecTe Ja je emuyemuja 
kyre koja je 130uu1a 1316. roqune y Enrmeckoj umMasia oOsmMK Qu3eHTepyje, mpahene ocHIIoM 4 rTpo3HuLOM 
WIM HH(eKHjOM rpsa. Opa enmyemuja je Ousla TupekTHa mocuequWa HeyxXpalbeHocTH 3a BpeMe Bemuke 
riagu 1315-1316 roquue, a kako je Ha OCHOBy paHHjHXx MCKycTaBa HeHO JedeHe OuI0 3aCHOBaHO Ha 
Ousby, UHHH Ce Wa je y MHOTMM CilydajeBUuMa YMeCTO H3sIedera OHO JOBOLHIO 10 TpoBara. William 
Rees, “The Black Death in England and Wales, as exhibited in Manorial Documents”, Proceedings of the 
Royal Society of Medicine, issue: Section of the History of Medicine, Royal Society of Medicine, London, 
February 21, 1923, Vol. 16, crp. 32-33. Hakon mpgor HasleTa cpequHom 14. Beka, kyra je y HapeqHux 
cTOTHHaK roquua y Enrieckoj u30ujaia y Bue HaBpata: 1360-1362 (oBoM emuyemMujoM HoceOHo cy Oma 
torohena yea), 1366-1369, 1374-1375, 1379-1383, 1390-1391, 1399-1400, 1405-1407, 1411-1412, 
1414-1417, 1420-1424, 1426-1429, 1432-1435, 1438-1439, 1445, 1464... Y mHorum oy oBHx Tasaca, 
kyra je emoBasla y cayejcrBy 4 ca ApyruM OosrecTuma HonyT Wuptepuje, Ooruia, 3aylIKH, Wapsaxa, 
TpOyuHor Tudyca, cH*pusMca, rpulla W BEIMKOr Kalba, a HepeTKO H NapasieHo ca paToBuMa u ruabpy. 
Gottfried, R. S., The Black Death: Natural and Human Disaster in Medieval Europe (1983), HapezeHo 
mpema: Clark Gregory, “The long march of history: farm wages, population and economic growth, 
England 1209-1869”, Working Paper, No. 05-40, University of California, Department of Economics, 
Davis, CA, erp. 19 (http://hdl.handle.net/10419/31320, 01.10.2021); Zak Le Gof, Da li je Evropa nastala 
u Srednjem veku, preveli sa francuskog: Vera Pavlovic, Vladan Triji¢, Clio, Beograd, 2010, erp. 200. Ho 
CBO] IPHIMUH, OTya WOCTOje HU CXBaTalba Ja je Kyra HepeTKO HeonpaBlaHo H3jeqHayaBaHa Ca J pyruM 
OomecTuMa, a Hapounto ca Tudycom. A. W. Sloan, ,, The Black Death in England“, nas. qemo, crp. 647. 
Mehytum, moctoje rmequmta ya je y emuyemuju 1346-1363 kyra TenoBasia ynopeyo ca aHTpakcoM. OBo 
W3 pa3siora LITO H jeqHa HW Apyra Oouect 3anounHy CAIMYHHM CHMITOMHMa Koje cy CaBpeMeHHIH Jako 
MOMIH Ja WoMewlajy. Y IpHJior OBO] Te3H Hy U YHCHULe O CKCIAaH3HJH CTOUAPCTBAa Y Cpe{HOBEKOBHO} 
Enmieckoj H HaKsIOHOCTH TalalwbHXx JbyIM Ka IpBeHOM Mecy y ucxpanu. Norman F. Kantor, U vrtlogu 
kuge, Crna smrt i svet koji je ona oblikovala, prevod s engleskog Veljko Nikitovi¢, NNK internacional, 
Beograd, 2010, erp. 13, 57. 

4 Mark A. Senn, “English Life and Law in the Time of the Black Death, Real Property”, Has. 
Teno, crp. 564. 
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Kaya cy Tarapu oncefanu henopspancky KomoHnyjy Kady Ha Kpumy 
1347. roqmue, Mehy HuMa He CaMO LITO je OusJIO 3apaxKeHHX KyTOM, 
Beh cy OHH IIpeMHHysle Of OBe GoeCTH HCKOPUCTHJIM Kao OMOJIOLMIKO 
opyxxKje IpoTus xpuuihana, yOatlyjyhu ux karatryituMa y orlceqHyTH 
rpa.° 


Ca Kpua, kyra je henopsbanckuM OpoyoBuMa cTuTvAa y JlyKy 
Mecuny Ha Cuuuinju, a MOTOM u y Benernyy, HeHosy u y jyKHy 
@pantycky y WeuemOpy 1347. roqune, 4a Ou Qo Wnanuje u Ilapu3a 
mocnena y neto 1348. roquue.° Y npBoj ceamMuun aprycta 1348. 
royuue [pHa cmptT je ipeKo cepepHe Mpanuycke yuuia y MesKomO y 
Jlopcety (qaHauiHu Bejmyt).’ pau exriecku rpay Koju je norogusia 
CBOM 2KeCTHHOM On0 je bpucTo, a WOTOM je 3aXxBaTHIa JWKHY OOaIIy 
Enriecke, ojjaksIe Ce KOMHeHMM IlyTeBuMa Hf pekKama IIpolimMpusia 0 
JlouyoHa Beh Kpajem oKToOpa HJM y IIpBo) Heyesbu HOBeMOpa 1348. 
roquue. Y meTo 1349. roqune naHyemuja je Ousia Ha BPXYyHLy H Taya 
je Home Ouo 3axBaheHo eso cpesqHMuITe OCTpBa, a WO Kpaja oBe u 
1350. roquue u Besc, Upcxa, UIkotcka u CkanquuHasnyyja.® 


Kyry koja je 1346-1353. roquHe xapana Epporom 13a3HBa 
Oaktepuyja Yersinia pestis. 3a pa3sMKy Of JbyAM U Tiofapa, Oa Kyre 
Huje WaToreH 3a Oye, aI Ce y HMMA pa3MHoxaBa. byBe Koje cy y ceou 
HocHuIe OakTeprijy HacTaHuBalie cy ce Haj4emhe y UpHuM MaloBuMa 
Kao OMahvHMMa, aJIM BepoBaTHO HM y MPMOTHMAa, BeBepHiaMa U 


5 A. W. Sloan, “The Black Death in England”, nas. geno, crp. 647; Zak Le Gof, Da li je Evropa 
nastala u Srednjem veku, was. Teno, ctp. 199. 

® Mark A. Senn, “English Life and Law in the Time of the Black Death, Real Property”, Has. 
nemo, ctp. 564; A. W. Sloan, “The Black Death in England”, Has. geno, crp. 647-648. 

7 Vlaxo je y 2esy u3Bopa Hy CaBpeMeHOj JIMTepaTyp AOMMHaHTHO OBaKBO Ie qHUITe O HaYHHy Ha 
KOjH je kyra cturma y Eurmecky, noctToje u Apyrauuja cBeqOuaHCTBa H CXBaTalba O IlyTeBHMa KpeTaba 
I[pue cmpru. I[pema jetHom Muutsbery, I[pua cmpt je y Exrmecky 3aKopaauia mpexo CayTemmroua, 
lipeMa Jpyrom, ipexo bpuctosa, ipema Tpehem, mpeko cepepHe Enriecke Ja Ou ce NOTOM chyuiTaa 
ipeMa jyry, a IIpeMa 4eTBPTOM, HCTOBpeMeHO H TIpeko ceBepa u IpeKo jyra Enrmecxe. William Rees, 
“The Black Death in England and Wales, as exhibited in Manorial Documents”, Hap. Jes10, cTp. 28. 
Taxohe, noctoje riequmita ja je kyra Zouia Wo Enrmecke Beh y jyny 1348. roqune u To u3 Tackome, 
jyro3anaquor Jena Dpanlycke, KojH je Iputiayjao eHIIeCKO] KpyHH, a KOjH je OAp»KaBao TecHe Bese ca 
MeJ{MTepaHcKMM rpayoBuma. Remi Jedwab, (et al.), ,, The Economic Impact of the Black Death“, /nstitute 
for International Economic Policy Working Paper Series, Elliott School of International Affairs, The 
George Washington University, 20/4, crp. 6 cs/papers/2020WP/JedwablIEP2020-14.pdf, 01.10.2021). 

8 Michael Bennett, “The Impact of the Black Death on English Legal History”, Australian Journal 
of Law and Society, School of Law, Macquarie University, Sidney, (1995) //, erp. 191; Mark A. Senn, 
“English Life and Law in the Time of the Black Death, Real Property”, Has. nemo, crp. 564; William 
Rees, “The Black Death in England and Wales, as exhibited in Manorial Documents”, Hab. es10, cTp. 
29; A. W. Sloan, “The Black Death in England”, Has. yeso, ctp. 648. 
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3eueBuma.” byse 6u yjeqajyhu rmiogape nocucase Oalw Kyre, Koj ce 
IIOTOM pa3MHO?KaBao Y HHHXOBOM KeILYLLY, Ia IyTeM etleca JociieBao 
Ha koxKy JoMahnua. Kaya Ou ce 3apaxkKeHHM MalloBuMa moBehaBasa 
TeylecHa TeMiepatypa Hy KpajlbeM HCXOJy HUXOBa CMPTHOCT HocTasa 
BeIHKa, OHa je OyBa Harlajlayia HOBe JoMahuue, Tj. Jbyye.'° Hane, 
Kajla HaCcTylIM OsloKaya e30daryca OyBe, Oa OHA, HeMohua Ja ce 
3aCHTH, yjeqa pyre lalloBe WIM Jbyye, yHocehu OaktTepHyjy y KPBOTOK 
Hosor 7oMahuua.'' [[pHu maiosn cy y Cpeybem Beky OusIM y CTaJIHOM 
KOHTAaKTY Ca Jby{HMa, Jep Cy 2%KMBesIM Ha OpogzoBuMa, y kyhama, Ha 
CJlaMHaTHM KpOBOBHMa H OOH cy ce KpeTasiu y OM3HHU JbyACKUX 
HaceoOuHa. Y3 IpOMeHy XHrjeHCKHX HaBliKa, H3MeHy apxTeKType H 
TIpoHasia3aK AHTHOMOTHKA, Kao je{HO Moryhe oOjaltHerbe 3a HecTaHaK 
kyre je H TO ITO Cy IpHe Mallope HaBayqayu CHB MWalloBu, KOju 
yeuthe *uBe y KaHamM3arnjn.'* 


Kyra ce Manudectosalia y Tpu oOsMKa. byOoncka WIM KOKHA 

Kyra ce MocpeyCTBOM OyBa lipeHocwiia Ca MalloBa Ha Jbye, TaKO LITO 
OH 4OBEK YelllabeM yTpJbao Sale Kyre KOjH OH Ce HALIM Ha HeTOBO} 
kon. '* OwHMKoBasa Ce KapakKTepHCTHUHUM rykKama (T3B. ,,0oyOOHHMa’, 
Te OTya HM Ha3HB ,,0yOoHCKa“ Kyra), Tj]. UPHAM OTOIMMa BeyIH4HHe 
jaOykKe WIM 4HpeBuMa KOH cy ce OOOIIeJIOM jaBJbasIH Ha JIMMPHUM 
4BOPOBHMA, T]. HCIIO], Wa3yxa, Ha peloHaMa WIM Ha BpaTy, a CBe 
Kao TlocsIequIa ylacka OakTepuje y JuMduHe uBopuhe. Hanpcuyhe 
ryKa UM Wypere JMMHe TeyHOCTH Je H3a3HBalIO HeECHOCHe OoOBe 
3apaoKeHMa, asi MW WoOBehaBasio WaHce 3a HUXOB OMOpaBaK. CHMUTOMU 
OyOoHCKe Kyre Cy Ce OUMTABAJIN Y BIIAXKHO] KOXKU, T1aBoOOIBH, je3H, 
nloBpahawy, Kallby, ocehajy HenlodHOLMNbUBe *Kehu, CyBOM HM XJIaJHOM 
je3HKy, IIPOMYKJIOM HV JIPXTaBOM Tlacy, yracuIMM o4nMa, OoOBUMa y 
IpYJHOM KOLIy H cToMaky, {ucdyHKUM)JH HepBHOr CHCTeMa H OMMTO} 
° Jfoxrop Anexcanyap Jepcun je 1894. rogue m30m0Ba0 Salus Kyre, HaKOH Yera je yOp30 moyesa 
BakUMHalnja. Jlanac ce o6omenH Ov kyre Jlede CTpenTOMHUHHOM, TeTpalyHKIHHOM HJM MeCHHUHJIMHOM. 


Mark A. Senn, “English Life and Law in the Time of the Black Death, Real Property”, nas. qes10, cTp. 
570. 

10 Mihael Nurdberg, Dinamicni Srednji vek, prevela Jelena Loma, Evoluta, Beograd, 2011, crp. 
20; Desanka Kosanovié Cetkovié, Akutne infektivne bolesti, Hap. Nemo, crp. 150; A. W. Sloan, “The 
Black Death in England”, nas. qeso, crp. 647. 

'' Remi Jedwab, (et al.), ,, The Economic Impact of the Black Death”, Has. nem0, crp. 3. 

2 Mark A. Senn, “English Life and Law in the Time of the Black Death, Real Property”, Has. 
Wen, ctp. 570. Kautop (Cantor) nerupa craHoBHHLITe 0 MocTeneHo}j NpeqOMMHallHjH CHBUX Hay] UpHHM 
TlaljOBUMa Kao pa3sIOry HUIMe3aBalba Kyre, apryMeHTyjyhu Jia Kyry Mory Ja peHoce u Apyru miogapu, 
a He caMo UpHu manoBu. Norman F. Kantor, U vrtlogu kuge, Crna smrt i svet koji je ona oblikovala, 
HaB. Jles0, ctp. 12. 

'3 Desanka Kosanovié Cetkovié, Akutne infektivne bolesti, Has. Nemo, erp. 150. 
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je30pjeHTHCaHOcTH, Kala oOosIeMMa Bue Huje Ouso craca.'* be3 
ajleKBaTHOT Jlederba, MOJIOBMHA 3apaxKeHHX JbyM OF Dy OCEtES kyre je 
yMupasla y poKy Of JeceT ana of Jana MHeKuHJe,'° a JeMHaKo Cy joj 
Ouse NOsTO2%*KHe HW KUBOTHEE. Jleo cTaHOBHUILNTBA KOjH je UMao Cpehe 
ja U30erHe 3apa3y TOKOM paHujHx (pa3a Kajla je OHa Owsia Hajjaya, Kao 
MW OHM KOjH cy ce pa30o0seM aM cy ycliemM a ce omopaBe OF OBe 
OoNeCTH, CTeKIM Cy HMyHHTeT IPWIHKOM KacHHjux HasleTa kyre.'® 
byayhu ya OyBama ofToBapa TOMJIO H BiIaxKHO BPeMe, OK je HUXOBa 
aKTHBHOCT cylaOuja Ha BEOMa BUCOKHM H TeMIlepaTypaMa HWKHM Oj 
10 °C, jacHo je qa cy Tanacu OyOoHcKe Kyre JOKMBIbaBaJIN BPXyHall 
TOKOM JIeTHer MepHoa, TOK Cy TOKOM jeceHH UW 3MMe TyOnMIH Ha 
cHa3u. AJM, Taya je, 10 IpaBusty, Ha MecTO OyOoHCKe cTylasa jou 
CMpTOHOcHyja, Wryhua kyra."” 


IIsryhua kyra je 10 CBOjJHM CHMIITOMHMa JIM4nIa Ha BApyCHy 
ynany miyha u HactTajaa je ako Ou OakTepuja Koja je H3a3HBa 
Hallasia pecitupaTopHu CHCTeM. 3a pa3sIMKy Of, OyOoHCKe kyre, OBaj 
oOHK ce IpeHocno Hu 6e3 MaljoBa Kao mocpeqHHKa, Beh ca jeqHor Ha 
UPyror 4OBeKa KallJbM4HO, Tj. KallJbakbeM, KHjaHbeM HIM Yak TOKOM 
pasroBopa. 3aTo je oBaj OOK Kyre On0 jo oOnacHHjH H CMpTOHOCHHH 
on OyOoucKe. Yropeyo ca OMMITHM 3Hal{HMa Kyre, Wryhna Kyra 
ce OJIMKOBaIa M KalllJbeM, 1poOagawem y rpyyMMa, cJly3aBo 
X€MOpar4HUM UCIyJbBKOM HM KapAMOBackyapHuM mpoOsemuma. 
be3 ajleKBaTHOr Jleverba Je JOBOAMIIa 1O CMPTH YOBeKa y poKy OL Tpu 
jlaHa oJ] TpeHyTkKa 3apa3e. IloceOxo je Ousia W3paxKeHa TOKOM 3MMCKHX 
MecellH, Kayla cy JbyM IpOBOAMIM BUIIe BpeMeHa y 3ATBOPeCHOM 
IIpoctopy MU OCTBapHBaIM KOHTaKTe Ha OMKOj pa3yasbuHn.'® 


4 Wcto, erp. 151; Mark A. Senn, “English Life and Law in the Time of the Black Death, Real 
Property”, HaB. Jem0, crp. 569; William Rees, “The Black Death in England and Wales, as exhibited in 
Manorial Documents”, Has. Jes10, crp. 33-34; A. W. Sloan, “The Black Death in England”, nas. yes, 
ctp. 647; Remi Jedwab, (et al.), ,, The Economic Impact of the Black Death”, nas. emo, crp. 4. 

'S Mark A. Senn, “English Life and Law in the Time of the Black Death, Real Property”, Has. 
qemo, crp. 569. IIpema Mate ONTHMUCTHYHHM Tpouenama, TeK je CBaKH 4YeTBPTH 3apaxKeHH OBMM 
OOHMKOM Kyre ycrieBao Ja mpexuBu. Rober Fosije, Ljudi srednjeg veka, preveli sa francuskog: Tanja 
Peki¢, Marko Dréa, Sandra Miji¢, Branislava Pejak, Frosina Dimovska, Rahela Pe¢kai Kovaé, Ivana 
Miljkovi¢, Adresa, Novi Sad, 2007, crp. 30. 

'6 William Rees, “The Black Death in England and Wales, as exhibited in Manorial Documents”, 
HaB. Jles10, cTp. 33-34; Remi Jedwab, (et al.), ,, The Economic Impact of the Black Death”, Has. yes0, 
cTp. 6. 

'7 VWcto, ctp. 7; Mark A. Senn, “English Life and Law in the Time of the Black Death, Real Prop- 
erty”, HaB. Jeo, crp. 569. 

'§ Desanka Kosanovié Cetkovié, Akutne infektivne bolesti, Hap. nemo, crp. 151; Mark A. Senn, 
“English Life and Law in the Time of the Black Death, Real Property”, Has. Teno, crp. 569-570; A. W. 
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CentuuHa (KpBHa) Kyra, KOjy Je OJJIMKOBaJIO TpOBakbe KpBU 
(certca)'? kao Mocuequta ynacka OakTepuje y KpBOTOK, Ousa je 
HajCMpTOHOcHyHa, jep je HCTOr JaHa JOBOAHIAa JO CMPTH 3aparKeHOT, 
ay je Ousia U Hajpeha. OOonemM HUuje HMaO JOBOJbHO BpeMeHa HUTU 
a pa3Buje CHMIITOMe (H3y3eB EBEHTyasIHO Tpo3HHLe MU IPpHUX MpJba 
Ha KOKUM yceq MOTKOKHOr KpBapera), HUTH Ja 3apa3u Apyror 
yoseka.”” U3rmeya Wa je Oalll oBaj OOK OomecTH KO, CaBpeMeHuKa 
113a3MBa0 HajBehu yxac, Oalll 3aTO ITO Ce MaHMdpecTOBaO Y BUCOKO] 
TeJIeCHO} Temiiepatypu (40-42 cremena), yHyTpalliHbHM KpBaperbuMa, 
IICHXH4KUM TopeMehajuMa HM HepBHOM pacTpojcTBy HU BPJIO Op30j 
cmpTn.”! 


VUnak, cpa ona oOjaliitberba MOTHYYy 43 BPeMeHa Koje je cueqUIIO 
3HadajaHo HaKOH eruyemuje kyre 1346-1353. roquHe u mpeycTaBsbajy 
PeKOHCTpyKUHJy OHOFa ITO ce JemlaBasio y Exrieckoj cpequuHom 14. 
Beka, a Ha OCHOBY HCKyCTaBa Koja Cy CTeyeHa y KACHHJMM en yemMujama 
ope OosectTu. Pa3sior TOMe je HeEMOCTOJae MeMUMHCKHX H3BOpa O 
emuyemuju Lpxe cmpru y Exrseckoj.” Crora cy MHore KOHTpoBep3e 
0 IIpHpowu U y3polMMa OBe TaHyemuje WesuHUTHBHO pa3pelieHe 
tek 2010. roqune. Taya cy ucTpaxuBayn HaKOH eKcxyMalnje 
ckKeJieTa M3 MaCOBHHX rpoOuuya Hompsux of [[pHe cmptu u anamn3e 
JJHK mponaisu Mapkepe TunM4He 3a OaKtepnyjy Yersinia pestis, 
KOJja H13a3MBa OBYy OOJIeCT, Te HECYMIBHBO YTBPAMJIM Ja je eEBPOTICKO 
CTAHOBHULUITBO CcpeqHHOM 14. Beka 3aHcTa JOMMHAaHTHO TOKOcHIIa 
OyOoHckKa Kyra.” 


Otyya, He TpeOa a Uy WTO cy Ce TOKOM BpeMeHa, 10 OBOr 
orkpuha, Hyqusa pazIM4uTa OOjalimerba 3a H30njabe u WIMpere L[pue 
cmpTu. CaBppemMeHHIIM cy yrlaBHOM BepoBaJIn Ja je OHa Tocuequua 
boxkjer rHeBa KOjH Ce H3JIM0 Ha CTaHOBHHLITBO 300r rpexoBa y KOjHMa 
je orpe3ao JbyycKu pog. Mehytum, Ouso je u cxBaTatba Ja cy je 


Sloan, “The Black Death in England”, Has. nemo, crp. 647; Mihael Nurdberg, Dinamicni Srednji vek, 
HaB. Jles0, cTp. 20. 

‘9 TIpumapua cetica ce jaBsbasla ,,aKO OpraHH3aM He Ou Ono y cTamy fa wOKanM3yje nudernnyjy", 
a CeKyHJlapHa ,,reHepasIM30BabeM 2KJIe3qane HIM Wryhue xyre“. Desanka Kosanovi¢é Cetkovi¢c, Akutne 
infektivne bolesti, Hap. Nemo, crp. 151. 

20 Mark A. Senn, “English Life and Law in the Time of the Black Death, Real Property”, Has. 
neo, crp. 570; A. W. Sloan, “The Black Death in England”, Has. qem0, crp. 647. 

21 Bugetu ca yryhusamuma: Zan Delimo, Strah na Zapadu (Od XIV do XVIII veka), Opsednuti 
grad I, preveo Zoran Stojanovic, Knjizevna zajednica Novog Sada : Dnevnik, Novi Sad, 1987, crp. 145. 

22 A. W. Sloan, “The Black Death in England”, nap. nemo, ctp. 646. 

3 Remi Jedwab, (et al.), ,,. The Economic Impact of the Black Death”, Hap. geo, crp. 3. 
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IIpoy3pOKoBaIu HW palliMpHsIM 3eMJboTpecn, 3araheHOcT Ba3zqyxa 
Hactasia yculeq ofpeheHux acTpOHOMCKHX TojaBa WIM UcIiapaBarba 
TPYIOKH HCHO WIM U3Ha 3eMJbe, JIoMe H3rpahena KaHasIM3alnja, 
IpJbaBLUTHHa, U3HYTpULe koje cy H30al{MBaHe M0 yIMIaMa, OOoseu 
oy Jempe, amu u JeBpeju, Koj cy MOTOM u3araHH CTpaBH4oHuM 
liporoHuMma.”4 


Kao Mepe lipeBenvje Hu JIevera IIpHMerUBaHe Cy pa3zIM4nTe 
Metoye. Hajedukacnyja, ali JOCTylHa CaMo HajOoraTujuMa, OvsI0 
je OeKcTBO y IIpupory oF 3apaxkeHUx (Yak HW HajOsMKUx). EpuKacna 
cpejicTBa cy Ousia W KapaHTHH UM 3aKJbyyaBalbe y Kyhe, u30eraBarbe 
KOHTAKTA Ca 3apaxKeHUMa, 3a{pxKaBalbe axa y IIpHcycTBy OOoeHX, 
3a0paHa OKyIiJbarha ope, WocTesbe yMupyhux uv yMpyiux, 3a0pana 
OKyllJbalba Ha caxpaHama u Kopuuthema ogehe 3apaxeHux, Te 
oypxKaBarbe uncTohe Ha yiruiaMa u Op30 yKslarbarbe JreweBa. Mare 
JIeIOTBOPHO cy euoBasM ynoTpeba pyxKHHe BOAMUe H apOMaTHUHHX 
yJba, OIMjyMcKe OOI0re HW MeJICEMM OJ 2X MBOTHHCKUX OpraHa, 
e3HHPUKOBabe JbyH, HUXOBHX MpeyMetTa u Kyha cymMmopom, 
llaJbelhe BaTpe Ha pakcpwihuma rpayoBa KOjuMa cy ce 3qpaBn 
orpahuBas of OomecHHX, asbeHe apOMaTH4HOr ApBeTa, HOLWeHe 
yJIMIOM Macke y OOJIMKy MITHUNjer KIbyHa UCILyHeHOr MMPHIJbaBUM 
cylicTaHijaMa, 430eraBalbe (U3H4KUX Hallopa, WujeTa u Tepujak.”° 
CacBuM KOHTpaliposyKTHBHO je OJ OTBapatbe IIpHLITeBa OOOIeJIOM 
H IlylllTabe KpBu HM 130eraBatbe Kylarba.”° 


4 Zan Delimo, Strah na Zapadu (Od XIV do XVIII veka), Opsednuti grad I, wap. nen0, crp. 139, 
176, 178-179; Mark A. Senn, “English Life and Law in the Time of the Black Death, Real Property”, 
HaB. Jeno, crp. 568; A. W. Sloan, “The Black Death in England”, nap. geno, crp. 647. O ,,jeBpejcKoj 
3aBepi, TpoBalby OyHapa Hi Winpery Kyre, MoceOuo BuyeTu: Norman F. Kantor, U vrtlogu kuge, Crna 
smrt i svet koji je ona oblikovala, was. qeno, crp. 133-149. Joayme, Jespeju Hucy mporamann y Exurseckoj 
3a Bpeme [[pue cmpTu, jep UX je 43 OBe Zp2kaBe HpoTepao jo Kpasb Enpapy I 1290. roguue. Ocehame 
qa je Haslet kyre Ouo boxja ka3Ha MojayaBasle cy U Apyre IpupoyHe kaTacTpode koje cy 3aecusie 
Enriecky y kpaTKoM BpeMeHcKoM Tepuogy: 1352. craHoBHHLITBO cy Horoguse cya u osyje, 1353. 
oulyje H HeyoOmyajeHo xiagqHa 3uMa, 1382. 3emsbotpecu, a may 1390. rogue. CBe je TO NoroqoBasio 
okpeTalby acTpoNornjH u BpaliOuHama. William Rees, “The Black Death in England and Wales, as 
exhibited in Manorial Documents”, HaB. Jes10, cTp. 36. 

* Tepujak je y cpeqosexoBHoj Espomu mpeyctaBsbao BeoMa LeHeH HU jako ckym sex. Maxo 
Pa3IH4HTH, CBU pellelTH 3a HeroBy IpHipemy Mo_pasyMeBasIM Cy Kao CacTojaK HM TyHjaHO Meco 
3Muje, Koja OM TIpeTxoqHO Ona ofpana, IpxXeHa HU CyWieHa Oap roquHy Jana. Y jeqHo] eHTiecKoj 
TleTHACCTOBCKOBHO] KIbH3H Ca Me]{HIMHCKHM pel[eliTHMa lipelopy4eHo je a ce 3a BpeMe kyre Tepyyjak 
KOPHCTH Ba IlyTa THeBHO, pe oOpoka, pacTBopeH y OesIOM BHHY WIM y py2kHHO] BoguM. Norman F. 
Kantor, U vrtlogu kuge, Crna smrt i svet koji je ona oblikovala, wap. nemo, ctp. 155-156. 

26 Mark A. Senn, “English Life and Law in the Time of the Black Death, Real Property”, Has. 
Teno, ctp. 568; Zak Le Gof, Da li je Evropa nastala u Srednjem veku, Has. Weno, crp. 200-201; Rober 
Fosije, Ljudi srednjeg veka, waz. jen0, crp. 30; Zan Delimo, Strah na Zapadu (Od XIV do XVIII veka), 
Opsednuti grad I, wap. Nemo, crp. 139, 177; John Aberth, The Black Death, The Great Mortality of 
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2. APYUWITBEHO-EKOHOMCKE IHOCJIETMUE WPHE CMPTUH 


Temko ga he ukaya OuTH yTBpheHe pemH3He pa3Mepe 
jeMorpadcKe KatactTpode Kojy je Mpoy3poKopana I[pHa cmpt. He 
CaMOo Ja He MocelyjeMo Ta4He MosaTKe KOjH Ou WpeycTaBbasI HeKy 
BpcTy NlomMca Tajalliwer CTAaHOBHHMITBA, Beh cy H xpoHnyapH, 4ak 
HW Kaya OM NOKyMasIM Ja olpeyee Taya Opoj »*XpTaBa Kyre, HepeTKO 
mpeTepuBaiu. Tako cy kayKayl, 3a Tlojeq{HuHa MecTa HaBoMIN OpojeBe 
YMPJINX KOjH Cy 3anpaBo JaseKo MpeBa3snasHIM yKyMHy Momysaljy 
y 2aTuM MecTuMa.”’ Mehytum, HecyMibuBO je Ja HujeqHa enuyemMuja 
y uctopuju Espone Huje IpomopuwoHuasHo OHesa TOUIMKO Jby{CKUX 
KUBOTA KaO elMeMuja KyTe Koja je xapasia 1346-1353 rogune. Ona 
je TOM IIpvHJIMKOM ToKocuIa u3Mehy 4 u 2 Eppormbana, oHOCHO, 
lIpeMa HeKUM lpoueHama, u3Melhy 20 u 25 MusMoHa Jbyqu, pu YeMy 
u3rieyla Ja cy HajBuie crpazamu Exrme3u, Ppanny3u uv Utranujann.”® 


IIpema HajBehem Opojy aytopa, L[pxa cmpt je onHesIa u3Mehy 
Ht '/ CHTICCKOr CTAHOBHUILITBA, KOje je per elm eMUjy Kyre Opojaso 
MaJIO Mabe of 4 MusmMoHa, a Beh 1377. roquHe TeK HeIITO BHILe OF 
2 mMummona Jbyan.”? Pasmepe oBakBOr yaplla Ha Momylaljy ce y 


1348-1350, A brief history with documents, HaB. eno, cTp. 38. 

27 Mihael Nurdberg, Dinamiéni Srednji vek, Has. Nemo, crp. 21. 

*8 Norman F. Kantor, U vrtlogu kuge, Crna smrt i svet koji je ona oblikovala, was. eno, cTp. 6; 
Zan Delimo, Strah na Zapadu (Od XIV do XVIII veka), Opsednuti grad I, was. eno, crp. 138; A. W. 
Sloan, “The Black Death in England”, Hap. nemo, crp. 646-647; John Aberth, The Black Death, The 
Great Mortality of 1348-1350, A brief history with documents, Has. Teno, crp. 3; Remi Jedwab, (et al.), 
,, The Economic Impact of the Black Death”, nas. qeso, crp. 40; Rober Fosije, Ljudi srednjeg veka, Has. 
Weno, cTp. 29, 31. 

2» Zan Delimo, Strah na Zapadu (Od XIV do XVIII veka), Opsednuti grad I, nas. neno, erp. 137; 
Mark A. Senn, “English Life and Law in the Time of the Black Death, Real Property”, nas. qes0, cTp. 
571; Michael Bennett, “The Impact of the Black Death on English Legal History”, nas. ges, crp. 191. 
Mihael Nurdberg, Dinamiéni Srednji vek, was. Teno, crp. 13, 22. Tipema HaBoguna Jie Toda, Enrmecxa je 
3adelexusia JeMorpadcku nay of yak 70% cTAaHOBHUIITBA, jep je HeHa Monyalja of OKO 7 MHIHOHAa 
omasa Ha oKo 2 Musmona 1400. roqune. Zak Le Gof, Da li je Evropa nastala u Srednjem veku, naz. jem0, 
ctp. 200. Y Jlonqory je cMpTHoctT Ovsia TosMKa Ja cy ce caxpaHe OOaBJbalie y Npoceky Ha CBaka [Ba 
wu 0 Muuyta. Mark A. Senn, “English Life and Law in the Time of the Black Death, Real Property”, 
HaB. emo, ctp. 570. ToceOuo je Ou0 OHecHOKOjaBajyhe TO LITO HH Heke of WiemuhKux moposuua, 
HH MaHacTHpH, 4ecTO HUcy ycreBalM Ja yMupyhuma obesbeye MocieyqY IpHuecT MH MCHOBeCT, Ila HH 
caxpaHy WIM MOJINTBY TIPHIMKOM CaxpauBakba y 3ajeqHH4KHM rpoOuutama. Zak Le Gof, Da li je 
Evropa nastala u Srednjem veku, was. eno, crp. 199. Jbyau cy 6e3 ukakBor peyla, TOMyT 2KHBOTHEBA, 
TOMHUIaHH y pake Koje Ou ofMax MIO MOryHaBawy OuBase 3aMBaHe %KMBUM Kpeyom. Zan Delimo, 
Strah na Zapadu (Od XIV do XVIII veka), Opsednuti grad I, Has. Weno, ctp. 158. Unax, ope nogatTKe 
0 IIpoleHTyasIHO] CMpTHOCTH CTaHOBHMMITBa y EnrmecKko] Tpeba y3eTH Ca H3BeECHOM J030M pesepBe, 
jep je naxon Domesday Book u3 1086, Poll Tax u3 1377. roquue (kayla je Beh eHTIecKO CTaHOBHULITBO 
HakoH emuyemuje 1346-1353 norogqwo jo HeKOJHKO Tasiaca Kyre) IpeqcTaBsbao IpBH JOKYMeHT Ha 
ocHoBy Kora 6H Morao Ja Ce H3BPIIM KOJIMKO-TONMKO WeOBHT MOMmMc eHTyIeckor cTaHOBHUTBa. A. W. 
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IIOTIYHOCTH MOTY CXBaTHTH TeK aKO ce y3Me y OO3Hp a je MOUeTKOM 
14. Beka BUCOKa CMPTHOCT CTaHOBHHITBa (Ha IIpuMep, KoeuLnjeHT 
cMpTHocTH y onaTujH Bunyectep je y nepuogy 1292-1347. roqune 
w3HocHo 40-52%) WoBesla oO cTarHaluje pacta cTaHOBHUWTBa. OF 
oBe JeMorpadcke, J[pylITBeHe H CEKOHOMCKe KaTacTpode Eursecka 
ce Hje oopaBuuia Jo MoUeTKa 16. BeKa, a IpeMa HeKUM TIpoleHama, 
yak JO cpequHe 18. Bexa.*° Tek Taya je HeHa NoMyaluja WocTursa 
Opoj 43 MepHoya mpe u30ujata Kyre.*! OpakBu MosaiM cy moceOHO 
TlopaxkaBajyhu ako ce uMa y BHy Ja ce 3axBasbyjyhu MOBOJbHUM 
KJIMMaTCKUM IIpWJIMKaMa, OOWJIHUM 2KeTBaMa HM OOMIby XpaHe Koje je 
JOMpHHesIO CMaHbehy CMPTHOCTH, Horysauja y Exrecko] u Bestcy 
y 13. Bexy yaBoctpy4uiia.** 


Visrieya ja je OBAKO CHaxKHOM HasieTy Kyre HW TOcMeqM4HO} 
TeMOrpa*cKoj KaTacTpOU KyMyaTHBHO JOMpHHeNoO BuLe (bakTopa. 
IIpe cBera, IpeHaceJbeHocT y 3anaqHoj] Espomn, y KomMOuHalH)u 
Ca CHPOMAallITBOM H Wiad, yaMHWJIa je CTAHOBHHIMITBO TOI0X%KHHM 
oOosleBarby H JIaKUeM Wupery 3apa3e. 3aTHM, HCTHYE Ce Ja je jako] 
BUPYJICHUMjH TOMpHHeIO TO LITO ce OalHII Kyre pa3BHjao H30J10BaH 
OJ JbYH TOKOM HeKOJIMKO Bexkopa. JJasbe, yCIOBH 2KHBOTa y CpeyHbemM 
BeKYy, y KOJHMa je IIpHCyTHOCT UPHuX MayoBa Ousia yoOuyajena 3a 
Jbye, WoKa3asia ce TWOryOHOM 3a eBpOricKy Monylaynjy, jep Hu 
TlallOBH Hcy TpeTxoHO OnIM u3I0%xKeHH OaKTepyyn Yersinia Pes- 
tis, Wa ce OonectT u Mehy »**HBOTHHBaMa Op30 mIMpHia. HanoKon u 
MOxK]a Haj3HavajHHje, Cpe qHOBCKOBHH JIeKapu HUCy MMaJIM HCKyCTBa 
y Oop6n 3a KyroM, Tako Ja HM JpxKaBHe HU JPyWITBeHe CTpyKType 
HUCy MMasle ajleKBaTaH OJFOBOP Ha HOMOP KOjH Ux je 3azjecuo.*? 


Vnak, BaxKHO je uctahu ja TOKOM TaHyeMuje Kyre Hcy cBe 
oOmacTH (Yak HM y OKBUpy jeqHe ApxKaBe) Ouse jeqHako Morohene 
CMpTHothy, a pa3sIMKe Cy TOJIMKO Bapuipasie ja y HEKUM HaceoOvHama 
BHINe HUje OUIO NpexUBeIMX, OK cy Apyre Wposa3usie roroBo 6e3 
UKaKBUX MocHequua.* [pagosu cy mocedHo OusM WeBacTupaHHu 


Sloan, “The Black Death in England”, Hap. qen0, crp. 647. 

*° Bronistaw Geremek, /storija siromastva, prevod sa poljskog: Ljubica Rosi¢, Karpos, Beograd, 
2015, crp. 92; Norman F. Kantor, U vrtlogu kuge, Crna smrt i svet koji je ona oblikovala, Has. eno, 
erp. 6; Zan Delimo, Strah na Zapadu (Od XIV do XVIII veka), Opsednuti grad I, wap. jen, crp. 7. 


3! Michael Bennett, “The Impact of the Black Death on English Legal History”, Has. e110, cTp. 
191; A. W. Sloan, “The Black Death in England”, nas. yes0, ctp. 646. 


* Norman F. Kantor, U vrtlogu kuge, Crna smrt i svet koji je ona oblikovala, Has. qen0, crp. 7. 
33 Remi Jedwab, (et al.), ,, The Economic Impact of the Black Death”, Hap. gemo, crp. 5. 
34 A. W. Sloan, “The Black Death in England”, nap. qe0, ctp. 646-647; Remi Jedwab, (et al.), 
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HajleTHMa 3apa3e 300r HeXHrHjeHCKHX yCJIOBa KOjM cy y HUMa 
BylayjasiM y CpeyrbeM Beky, asiM  300r Behe rycTHHe HaceJbeHOCTH U 
MehycoOue 30ujeHOCTH KBapTOBa KOjH Cy y HuMa u3pactasn. Tyctuna 
HaceJbeHOCTH je yTHIasia WU a WeHTpamHa Enrsecka Oye »xeuthe 
nloroheHa Hero ceBep H UcTOK 3emJbe.*> Kayla ce norsmeya cTpyKTypa 
CTaHOBHUIITBA KOje je HajBULe CTpajlasio u34qBajajy ce BeOMa MJIajIM 
HW BpJIO CTapH, 3ATMM CBEILITeHCTBO, Koje je YeCTO OnIIO y HoAMpy ca 
oOoslemMa H yMupyhuma U koje je cTora IIpollenTyasIHO HM BULLE 
cTpayasio Of Janka, MyWIKaplH BUIe Hero %eHe, a IpeMa HeKHM 
lIpoleHama, 4ak H BULIe OoraTH Hero CHpoMalllHH. OOjaiiHbere J1exKH 
y TOMe WTO cy UMyhuHujH cuOjeBu CTAHOBHHLITBA BHLUIe jesIM Meco, 
qume cy 06e30ehuBalM JOBOJbHY KONMUYMHY rBoxKha y opraHu3My 
moTpeOuor 3a oncTaHak Oarusa Kyre.*° IloBOJbHY OKOJIHOCT je HMaK, 
lIpeycTaBJbasla YHHeHULa WTO Cy JbyqM WBayleceTHx HU TpuyeceTuX 
TOJMHa *KMBOTA HMAJIM HajBulle Wace Ja TpexkuBe, YuMe je OnOOWIKA 
MW pellonysauwona OCHOBA, aIM MU MlaBHHIa pate CHare KOJINKO- 
TOIHKO Ouia O4yBaHa. Mehytum, Taslacu elmuyemuje kyre, Koj cy 
HacTaBHJIM Ja Ce MOHAaBJbajy HW HaKOH Mepvoga 1346-1353 roquue, y 
KOMOHHAaLHjH Ca HUCKMM TIpHpoHUM pupallitajeMm, ciipedaBasiu cy 
3a IW2KH BPeMeHCKH IepHoy pact Opoja craHoBHuka.*” 


,, The Economic Impact of the Black Death”, nas. qeno, crp. 1. Hpema npouenn Jle Tocba, cmpruoct Hu 
Ha jeqHOM Tlogpy4yjy Huje Ousa Maiba og 1/3 craHOBHHUITBA, OK Cy IIpOCcTOpH Koj cy Ovum HajBule 
norohenu kyrom u3ryOunm u3meby 1/2 u 1/3 xutema. Zak Le Gof, Da li je Evropa nastala u Sredn- 
jem veku, wap. Keno, crp. 200. Unak, Hexa HOBHja HCTpaxKuBalba ToKa3yjy a cy Jbyqu ca b kpBHOM 
TpylloM OWI OTHOPHH Ha Oal{HsI KyTe, LITO OOjaliHaBa HUCKY WIM TOTOBO HerocTojehy CMpTHOCT Koy 
CTaHOBHULITBa KeITCKOr WIM a3HjcKor nopeksa. Rober Fosije, Liudi srednjeg veka, Ha. Jeno, ctp. 29, 31. 

35. Mark A. Senn, “English Life and Law in the Time of the Black Death, Real Property”, Has. qem0, 
ctp. 565, 571. Hojequuu ayropu cmatpajy NorpeniHuM riequuiTe IpeMa koMe cy rpaoBH BHLIe Hero 
ceocke cpeluHe cTpayasiv Of kyre, mpojemyjyhu cwuny cToly CMpTHOCTH H y jeqHHM uy ZpyruM 
HacesjbumMa. ApryMeHTalHjy Halla3e y TOMe ITO Cy UPHH TWaloBu, Kao MaBHH TIpeHOCHOUH 3apa3e, 
Ov CBeIIpHcyTHH H y rpayloBuMa H Ha cesuMa, jep je HajBehu Opoj 3rpaga Ouo0 MpayaH u u3srpahex 
oy apBeta. Remi Jedwab, (et al.), ,, The Economic Impact of the Black Death”, Has. emo, cTp. 6-7, 21. 
,,CpeIbH BeK je CBeT ZpBeTa“, HaBogH )Kaxk Jle Tod (Jacques Le Goff). Oxo je Hajyemhu npou3B0y 
oBor pa3qobsba, jep Ce KOPHCTHIIO 3a W3Tpayqwy 3rpasla, KDOBHUX KOHCTpykuUHja, OpoycKux japOona, 
amu w 3a orpes. Zak Le Gof, Da li je Evropa nastala u Srednjem veku, nap. weno, crp. 251-253. 

°° Buyeru ca ynyhupatuna: Mark A. Senn, “English Life and Law in the Time of the Black Death, 
Real Property”, Has. qem0, erp. 571, 578-579; A. W. Sloan, “The Black Death in England”, Has. yes10, 
ctp. 648. 3a cynpotaH CTaB IIpeMa KoMe cy 2KpTBe kyre y Behoj Mepu OvsIM CHpoMalIHHjH Hero OoraTHjH 
cjlojeBu BuyeTH: Bertha Haven Putnam, The Enforcement of the Statutes of Labourers During the First 
Decade After the Black Death, 1349-1359, Columbia University, New York, 1908, crp. 2; Bronistaw 
Geremek, /storija siromaStva, HaB. Keno, cTp. 97. 

37 Mark A. Senn, “English Life and Law in the Time of the Black Death, Real Property”, Has. 
qeno, erp. 571, 578. 
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KaractpodasHu Jby{CKH TyOUMH WO KOjuXx je ToBeua WanyemMuja 
Kyre 0p30 cy JoBeIM Jo ofroBapajyhux eKOHOMCKHX mocmeqMya. Y 
BeOMa KPpaTKOM BPeMCHCKOM IIlepHOsy JOLLLJIO je 10 CIOMa CEKOHOMCKe 
AKTMBHOCTH H TpxKUILITA, Ia Je 10 HEKMM IIpoleHama y poky of roqMHy 
qaHa OpyTo ApyliTBeHH Mpon3Boy o1ao 3a 6%, OK cy y poKy of Be 
TOWMHe pease 3apaye U KBasIMPUKOBaHHX HM HeKBaJIM:UKOBAaHUX 
pagqHuka maste 3a OKO 20%.*® 


Vako moctoje cxBatata Ja je ryOutak 25-40% cTaHoOBHUITBa 
WOBeO JO HOMHHaHOr pacta 3apaya Beh 1349. roquue, KojH je 
1350. usHocno 101%,*? Manpo (Munro) xputuxyje riequmre 
IipeMa KoMe je Jjenonyauja u3a3BaHa L[pHom KyroM JoBesIa 0 
pacta KaKO HOMMHaJIHHX, TaKO MU peasIHHx 3apayja. ApPryMeHTOBAO Je 
Ja OBAKBa TBP{ha He MOx*KE Ja OICTaHe y Momieyqy pacta peasIHHx 
3apaya. Haume, naHyemuja je wupom Espone mpoy3poKosasia 
BeIMKY HH*alnjy, Koja je Tpajasia HapeyHUX WBayeceTak roquHa. 
Tyoutak of oxo 40% cTaHOBHHIITBa ycJIey, HasleTa Kyre MMao je 
3a MOCMeAMMy HM Hecpa3MepHo ToBehare KOIM4MHe KOBaHOr HOBIAa 
110 TWaBH CTAHOBHHKAa, LITO je FOBeIIO NO pacta eHa TOTOBO CBUX 
OCHOBHUX %KHBOTHHX oOapa.*° Jlakne, mopehate HOMMHasIHUXx 
3apayja, Kao TIpBa peaklMja Ha W30uJarbe Kyre, UMasia je OesHayajaH 
edbeKaT Ha peaHo MoBeharwe npuxoya pasHuka u 3aHaTIHja.*! Vaxo 
cy BUXOBe MOryhHocTH 3a TpoHasaxKere Moca HaKOH [[pHe cmpTu 
(bopMasHo One Behe, a HOMMHasIHe 3apaye Bulle, y3 MoBehaHe 
WOJaTHe MOTOAHOCTH YTOJIMKO LITO Cy HM TocsOAaBUM OOe3behnBamM 
xpany ui mmhe, yjeqHo cy Ouse cKouWIe HM WeHe OCHOBHHX 2KMBOTHHX 
HamupuHuua.” J[pyru daktrop Koju je JompHHeo undsayMju ormeya 
ce y TOMe LITO je WeHTpasiHa BulacT y EXriecKoj CMarbisia TeXxKHHY 
cpeOpuHux HoByunha 1351. roquHe, Koja MOTOM Huje Bapuipasia CBe 0 
1411. roqmue.* 


38 Remi Jedwab, (et al.), ,, The Economic Impact of the Black Death”, Hap. geo, ctp. 8. 

* Clark Gregory, ,,The long march of history: farm wages, population and economic growth, 
England 1209-1869", Has. qeso, crp. 18. 

© John H. Munro, ,,Before and after the Black Death: Money, Prices, and Wages in Fourteenth-Cen- 
tury England“, New Approaches to the History of Late Medieval and Early Modern Europe, Selected 
Proceedings of Two International Conferences at The Royal Danish Academy of Sciences and Letters 
in Copenhagen in 1997 and 1999, edited by: Troels Dahlerup and Per Ingesman, Historisk-filosofiske 
Meddelser, Vol. 104, Copenhagen, 2009, crp. 348-349. 

“| John Hatcher, ,,England in the Aftermath of the Black Death‘, Oxford University Press on behalf 
of the Past and Present Society, 1/1994, Vol. 144, crp. 7. 

® VWcro, crp. 25-26. 

* John H. Munro, ,,Before and after the Black Death: Money, Prices, and Wages in Fourteenth-Cen- 
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Haj3aq, Ha WHpeM COMMjJasIHOM HW TICHXOJIOWIKOM IIaHy, 
llapasiemHe pa3apajyhe nocneguue Kyre Hu Croroyquumer pata 
IIpow3Besle cy Hepa, pacKaslaliaH %KMBOT OJ, WaHac WO cyTpa, 
HeyTaxUBy %el) 3a 3aJ}OBOJbCTBUMa CBaKe BPCTe, HOXJIeIly WH 2KeJby 
3a Op3uM Oorahermem, He3aBHCHO OJ CBUX MOpaJIHuXx CTaHapya, jep 
je CMpT WOHaKO Kyllayia Ha cBa Bpata.** Y cayejcTBy ca OrTPOMHUM 
IIPWJIMBOM HOBI[a KOjM Cy NOjeqMHUM yceq OBUX OKOJIHOCTH 
HacylehuBasu, JOU je JO OrTpOMHe, HHYUM OrpaHv4eHe MOTpoLHe, 
3a KOJOM Ce Moce3aso y cCTpaxy OJ| CBelIpHcyTHe HW Hev30exKHe CMpTH. 
To je QoBeO 40 NoBehaHor KOBaka HOBIIa, ITO je CBe 3ajeHO 
yOp3aBaslo HH(laTopHy ciupasty.* 


Crora, Wako cy HOMHHaIHe 3apaye Hajpeher Opoja eHTIecKHXx 
paytHuka Topacsie, Kako y rpaOBuMa, TaKO HW Ha MeHOpH]asIHuM 
yoOpuma, jeqaH eo Hux (MOceOHO OHH KOJM cy payusM Ha 
MeHOpyjasIHuM OOpuma, HIIp. Ha moceyzuMa OucKkyna of Bunyectepa), 
KOJH j¢ *KMBCO HCKJbYYMBO OJ| HOBYAHHX 3apasla, HHje yey HAdaynye 
OceTHO 3HayajHo mMoBehawe peaHHx 3apaya cBe Wo moyetKa 15. 
Beka.” [I] rapuule, apryMeHTyje ce Ja je KyMoBHa Moh paqHuka onasia 
cBera 4YeTBPT Beka HaKOH Josacka I[pHe cmptu.*’ Mehytum, u kaza cy 
Kpajem 14. u moyerKom 15. Beka peasHe 3apaye Mouese ApaMaTH4Ho a 
pacty, OpyTo {pyliTBeHu Tpou3Bo0y y Enrieckoj Hje IpaTHo TeMT0 
HbHXOBOT pacta, Wako je H OH OuBao cBe Behn. PeasHe 3apaye cy y OBO} 
UpKaBu pacsie cBe 0 mooBHHe 15. Beka, Kayla je IOHOBO 3all04eo 
HHUXOB May ycuey] WeMorpadckor onmopaBKa of Kyre. Kako pease 
3apaye, TaKO H OpyTO ApyWITBeHH Mpou3BOL, WOdeIM Cy KOHCTaHTHO 
ja pacty y Exrseckoj Tek of 17. Bexa.*® 


tury England“, nas. qeso, erp. 349-352. 

“4 William Rees, “The Black Death in England and Wales, as exhibited in Manorial Documents”, 
HaB. Jles10, cTp. 36. 

‘SY murepatypyu ce Takolhe HaBogM Ja cy of H30Mjarba emmyemuje Kyre Ma cBe 20 ceyqamyeceTux 
roquHa 14. Bexa y Enrieckoj] KOHCTaHTHO NOCKYIJbHBasIe OCHOBHe %KHBOTHe HaMMpHuLe NOnyT 
*kUTapula, Mieka, puOe u Meca, al W MHLYCTpHjckux Woobapa. John H. Munro, ,,Before and after the 
Black Death: Money, Prices, and Wages in Fourteenth-Century England“, Ha. geno, crp, 352. Kantop 
apryMeHTyje Zpyraunje, Tj. a ce yculey| BeIMKe CMpTHOCTH CMalbHJIa NOTpaxkiba Ha TpXKHUITy 3a 
TiIpexpaMOeHHM IIpoH3BOquMA, LITO je TOBeNO TO Naga WeHe *xuTapuua. Norman F. Kantor, U vrtlogu 
kuge, Crna smrt i svet koji je ona oblikovala, wap. Wen, ctp. 76. 

46 John H. Munro, ,,Before and after the Black Death: Money, Prices, and Wages in Fourteenth-Cen- 
tury England“, nas. qeso, crp. 348, 352. 

‘7 Buyer ca ynyhusaruna: John Hatcher, ,,England in the Aftermath of the Black Death“, Has. 
eno, ctp. 7-8. 


48 Remi Jedwab, (et al.), ,, The Economic Impact of the Black Death”, nas. e10, crp, 10, 17. 
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Ca cBoje cTpane, JIOpsOBH Cy y TAKBUM OKOJIHOCTHMa CBe TexKe 
CIpOBOAMIN JOKaHe OOnYaje. JeqHocTaBHO, BULIe Huje OuI0 HUKOTa 
WIM Oap He Y OBOJbHO} MepH 1a OOpahyje mosba, 4yBa cTOKy, Taha 
peHTy, lla cy MHora WoOpa JOpyOBU Mpey3esH, jep cy octasa 6e3 
HacsleqHuKa.”? OHM He CaMO Jia Cy TeLIKO NpoHara3HM pay cHary 
Koja Ou OOpahuBaia HUBe, *K Hea yceBe, OaBuJIa Ce CTOKOM HIM 
TIpousBoAMIa WOOpa Kao mipe u30njatba kyre, Beh u OHM payHHH Koj 
Cy MOIIM HM 2KesIesIM Ja HacTaBe Ca payjOM BULIe TO HUCy xTeJIM MOL 
HekaJ{allbHM yCIOBUMa, Tpaxehu BUIe 3apajie H OoJbe ycOBe pala. 


C THM y Be3H, TPOWIKOBH Ipou3BObe Ha MeHOpHMa cy 
ce mopehasm, a Ous0 je cBe TexKe MposaTH OHO LITO ce Ha HMMA 
mpovu3Bo_n0. AnrepHaTuBa KOjoj cy mpHOernmm MHOrH JIOpAoOBU 
cacTojasia ce y IposlajH WIM TaBary 3eMJbUINHUX Moceya NO peHry, 
a HeKH cy W Camu ToYesIM a Ux OOpahyjy. Opa nocieaHa KaTeropyyja 
OpyoBa Je 3aTo, a Ou HoBehasa eUukacHOCT Npon3BoMbe, HallyliTasa 
3€MJbUILITe Ca MaHbHM IIPHHOCHMa, KOHIeHTpuityhu ce Ha oOpany 
HajIIOWHHje 3eMJbe, aI HM MpeTBapajyhu eo oOpayuBe 3emMJbe y 
lallirbake, IpeBacxOAHO y IMJby y3roja oBatla.-’ 3a y3rajare oBalla 
je OusIo MOTpeOHO Matbe payHUKa Hero 3a OOpayly 3eMJbe, a 3a Meco, 
MJIedHe IIpOH3BOe H BYHy je yBeK OUJIO JOBOJbHO 3aMHTepeCcOBaHHX 
kyniaia. MehytuM, oBakBe J{pylITBCHO-eKOHOMCKe TOKOBe je OuJIO 
HeONXOMHO 3ayCTaBHTH WIM Makap ycriopuTH. Enrsiecka je moKymiasia 
TO a YUHHU WpaBHUM IyTeM. 


3. IPABHU OATOBOP EHIJIECKE HA JPYLITBEHO- 
EKOHOMCKE IIOCJIEHMUE KYTE 


3.1. Ordinance of Labourers u Statute of Labourers 


Kako je emuyemuja L[pne cmptu y KpaTKoM poky poy3poKoBayia 
ca jeje cTpane, HeyocTatTak page cuare (IIpe cBera y NOJbONpUBpeyn), 
aca jipyre cTpaHe, pacT HOMMHasIHUX 3apaya u Ipatehu pact Wena 
(yrlaBHoM xpaHe), Enriecka je MoKylasia JlerHCaTHBHUM ITyTeM Ja 
peryIMle TpxKUMITe paya u craOuIM3yje U pact 3apaya u Uparehy 
nuduaunjy. Huta Mate, TexKWJI0 Ce Ka O,p2KaBalby KOJIMKO-TOJIMKO 


*® A.W. Sloan, “The Black Death in England”, nap. nemo, ctp. 649. 

3° Mark A. Senn, “English Life and Law in the Time of the Black Death, Real Property”, Has. 
jeno, ctp. 577; John Hatcher, ,,England in the Aftermath of the Black Death“, Has. qe10, erp. 27; Remi 
Jedwab, (et al.), ,, The Economic Impact of the Black Death”, Has. geno, crp. 24. 
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HOpMaJIHOr 2KMBOTAa OOe30ehHBarbeM IPON3BObe XpaHe H OOaBsbarbha 
ycllyra O| CTpaHe payHHKa, aM W OUYBabby OTaallibber APyWITBeHOr 
TlopetKa.! 


Pyxopohex oBMM HacTojauMa, Kpasb Eypapy III je 18. jyna 
1349. roquue, y ~opMu THcMa Wepudy rpomosuje Kent u Ouckyry 
Bunuyectepa, 43440 Ordinance of Labourers.” Y meOpyapy 1351. 
TOHMHE, Ha TIpBoM 3aceyjawy IlapmamMenta HakoH H30Mjarba aH eMuye 
Kyre,** OBa OpOHaHCa je O| cTpaHe Kpasba u [lapmaMenta JoryHeHa 
HOBOM, BCOMa CJIHYHOM OpOHaHCOM, yoOu4uajeHo Ha3HBaHoM Sfat- 
ute of Labourers, uaKo je OHA 3BAHHYHO MOcTasla CTaTyT HeIITO 
KacHuje. Pa3i03u WoHoWerwa Statute of Labourers 1351. roqune 
exe y UHHeHHIN Ja ce ofpeyqOe Opnouance u3 1349. roguHe y 
HajBehem jlemy Exrmecke Hucy cipopogume.™ 3aTo ce 1351. roquHe 
y IJapnameuty Jjomu om oOpatuo Kpasby Egpapzy II, tpaxehu on 


5! Daniel B. Kosove, ,,English Law in the Age of the Black Death, Daniel B. Kosove, ,,English 
Law in the Age of the Black Death, 1348-1381: A Transformation of Governance and Law“, Has. jjes10 
1348-1381: A Transformation of Governance and Law“, Michigan Law Review, University of Michigan 
Law School, Michigan, 6/1995, Vol. 93, erp. 1771; Robert C. Palmer, English Law in the Age of the 
Black Death, 1348-1381: A Transformation of Governance and Law Studies in Legal History, Univer- 
sity of North Carolina Press, Chapel Hill, 1993, crp. 17; John Hatcher, ,,England in the Aftermath of 
the Black Death“, Hap. zes0, crp. 10-11; Michael Bennett, “The Impact of the Black Death on English 
Legal History”, Haz. geno, crp. 199. V3pemraju Ham ropope Ja cy IpHlaqHuWH BULIMX JpyWITBeHHx 
cTasiexka OJIN 3fpOxKeCHH YHHCHHIOM a cy payHuH u 3aHaTIMje ycuey cBojHx NoBehanux npuxoya 
Ovum y cTay ceOu Ja obe3bexe pasmMunta OOpa BHCOKOr KBaJIMTeTAa, KO] 110 HXOBOM MHIUJbCby 
Huje OLTOBapao HHCKOM JIpyLITBeHOM CTaTycy oBux JbyuH. John Hatcher, ,,England in the Aftermath of 
the Black Death“, Has. emo, crp. 14, 17. 

* The Ordinance of labourers, 18 June 1349, A. Luders et al. (ed), Statutes of the Realm 1101- 
1713, 11 vols, London, 1810-28, I pp. 307-8, y: The Black Death, translated and edited by Rosemary 
Horrox, Manchester University Press, Manchester, 1994, erp. 287-289. 

3 Enugemuja kyre Huje JoBesa Jo 3HavajHujer upekuga PyHKUMOHMCatba CHIICCKMX Jp2KaBHUX 
ycranosa. Cyy onuite HaqiexHoctH (Court of Common Pleas) je 3a BpeMe 3aceylarba y 00a Muxoss gana 
1348. roquHe HelIpectaHo pagquo y BectmuuctepcKoj onatujH, a 3aceqao je u 1349. rogue y 
Bectmuuctepy y 100a CBete Xusapuje og Ioatjea u Ycxpca. Cy kpasbese kuytie (The Court of King’s 
Bench) je Toxo 1348. roquue 3acegao y Jopky, 4a Ou cnegehe rogune mpemao y JImuKonu. Usrnena ta 
cy CHIIeCKH WeHTpasIHH CyOBH IIpectasu ca pajloM camo y Bpeme Csete Tpojuue 1349. roqune, jep je 
Tajja CMPTHOCT OJ Kyre JO*KHBeIa CBO} BpXxyHall y Eursecxoj. [lorpe6y 3a pagqom cyzoBa TuKTUpao je 
TIpoweHtyasHo Behu Opoj HMOBHHCKHX KpHBHYHHX ea, OK je BesIMKa CMpTHOCT y JoMeny rpahaucKor 
TipaBa yCJIOBJbasia Yehe MpoMeHe BIacHHka Ha HMoBHHH. Michael Bennett, “The Impact of the Black 
Death on English Legal History”, nas. qes10, crp. 192. Pas03H OBakBe IIPOMeHe y CTpyKTypH CyICKHX 
TIOCTyHaka MOTry Ce CxBaTHTH 43 PucoBnx (Rees) peun: ,,Peujy, JoOpa Hcy HMasIa HUKaKBy BpeQHOCT. 
)KuBOTHIBE Cy JlyTase OKOJIO 6e3 BIAaCHHKa, poba JIexKasIa Ha CBe CTpaHe OTBOpeHa H AOCTYIIHA, %KeTBa je 
Ousia HerloxkHeBeHa.* William Rees, “The Black Death in England and Wales, as exhibited in Manorial 
Documents”, HaB. Jes10, cTp. 36. 

4 Joseph P. Byrne, Daily Life during the Black Death, Greenwood Press, London, 2006, crp. 250; 
Mark A. Senn, “English Life and Law in the Time of the Black Death, Real Property”, nas. qes0, cTp. 
573-574; Michael Bennett, “The Impact of the Black Death on English Legal History”, nas. qesto, ctp. 
196-197. 
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wera Ja esa jou OAyAHHje y cy30njawy HeraTHBHUX CKOHOMCKHX 
TPeHOBa KpO3 3aMp3aBalbe 3apajia HW leHa Ha HMBOY H3 lIpBe roqHHe 
ripe H30ujarea Kyre: ,, 3allocsIeHH y MOTMYHOCTH HTHOpULly OpoHancy 
3apay CBOje JaroqHOCTH UH Moxsene H OLOujajy Ja M3BpLIaBajy CBOJe 
oOaBe3e IipemMa CBOjMM rocioyapuMa H J[pyrHM JbyMMa OCHM ako He 
OOVJy ABOCTpyko JIM TpOCTpyKO BULIe 3apaye y Mopehery ca OHMMa 
Koje Cy MMaJIn Tipe H30njatha Kye, a Ha O30HJbHY WTeTy rocnoflapa 
ocupomaliieHha CBX WiaHoBa Jlomer oma, 360r Yera ce JjorH OM 
oOpaha 3a mpaBHu siek“.°° 


Hopme Opyouauce u Craryta ce Mory cBpcTaTu y Tp 
kateropuyje: |. ompeq6e kojuMa ce orpaHv4yaBa BUCHHa 3apasia HM WeHa; 
2. ofpeqOe KojuMa ce orpaHH4aBa MOOMIIHOCT paqHuKa; 3. onpen0e 
KOjHMa ce rapaHTyje M3BpliieHe yroBopa u3Mehy MocrosaBalla 
3anlocjeHux.*° 


Haj3HavajHuje HopMe CratyTa oOaBe3HBalle cy, MO IpeTHOM 
3aTBOPCKe Ka3He, CBe MyllIKaplie H %*KeHe Mylahe o7 60 rogquHa, KOju 
cy Oulu clocoOHH 3a pay (H3pH4NTO Cy HaBeyeHH BO3a4H TaJbura, 
opaun, 400aHH, CBHEapH HW MJIeKapuue), Ja payje y MecTUMa y KojHMa 
cy TO UHH UH Tipe u30njatba Kyre U TO 3a 3apase 4nja je BUCcHHa Onsia 
(bukcupanHa Ha u3HOC u3 1346. roquHe (pe WomacKka L[pHe cmptn), 
WIM WeT-lecT roquHa pe u30njama kyre y Enrieckoj, upH vemy 
je MocsoqaByuMa OusI0 3a0pareHo Ja uM ucriahyjy 3apaye Bue 
Of, OBaKO yTBpheHux.?’ C Tum y Be3H, y CraryTy cy Ouse ompehene 
HajBullle JOMyWITeHe 3apase 3a pas/IM4UTe BPCTe MOJbOMpHBpeAHUX 
TlocuoBa, 3a pa3sHe OOHKe rpalheBHHCKHX payoBa H 3a BHINe BpcTa 
mlocuoBa y OOacTH TproBHHe H 3aHaTcTBa.°* OnH Koju On HpensaTuM 


* Buyeru [IpeamO6ysy Statute of labourers. The Statute of labourers, 1351, A. Luders et al. (ed), 
Statutes of the Realm 1101-1713, 11 vols, London, 1810-28, I pp. 311-3, y: The Black Death, translated 
and edited by Rosemary Horrox, Manchester University Press, Manchester, 1994, crp. 313. 

°° Bertha Haven Putnam, The Enforcement of the Statutes of Labourers During the First Decade 
After the Black Death, Has. qeno, crp. 154. 

57 The Statute of labourers, 1351, 312-313; Mark A. Senn, “English Life and Law in the Time of 
the Black Death, Real Property”, Has. nemo, crp. 574. 

38 The Statute of labourers, 1351, 312-316; Michael Bennett, “The Impact of the Black Death on 
English Legal History”, Has. qen0, crp. 197; Daniel B. Kosove, ,,English Law in the Age of the Black 
Death, 1348-1381: A Transformation of Governance and Law“, nas. qeu0, crp. 1772. 3a kommapaTHBHy 
aHasIH3y CSIMYHHX 3aKOHCKHX pellierba y JpyruM pxaBama Epporie, kojuMa je kpo3 peryslalujy 3apaza, 
leHa H yCJIOBa 3a TIpujeM y THe U3BpLIeH NOKyWaj Wa ce OATOBOpH Ha eKOHOMCKe Tocmequue Lpue 
kyre, BueTH JeTasbHuje: Samuel Cohn, ,,After the Black Death: Labour Legislation and Attitudes 
Towards Labour in Late-Medieval Western Europe“, The Economic History Review, Economic History 
Society, London, 3/2007, Vol. 60, crp. 457-485; Remi Jedwab, (et al.), ,, The Economic Impact of the 
Black Death“, nas. nemo, crp. 9; Joseph P. Byrne, Daily Life during the Black Death, waz. eno, cTp. 
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payHMKe cylIpoTHo ofpeyx0ama Craryta, HMaJIM cy T1paBo Ja y Cy{CKOM 
IIOCTylKy OcTBape TloBpahaj cpeycTaBa y Mepu y KOjoj je uctaTa 
lpepa3wla3via MaKCHMH3upaHe HakHasle 3a pal.” 


Tlopey Tora, CBM clocoOHH 3a pay MOpaJI Cy, aKO HUCy 2KesesIn 
ya Oyy CaHKIMOHOCaHH 3aTBOPOM, a ce Ofa30By Ha IIpBH T03HB 
CBOJMX JIOPAOBa HM MOH ca pazoM y cesIMMa y KojuMa cy 2*uBerH.” 
CBojeBpCHH MOHOMOJICKH MOUO%Kaj JOpyoBa je oAaTHO yuBpuiher 
TaKO ITO cy Hajiipe OHH MMasIM MoryhHoctT Ja 3aTpaxe Of CBOJHX 
WpKaslalla 3eMJbe Jja HacTaBe ca payom.°! PanHuM KOjM cy OnsM 
6e3 Moca UMasIH cy OOaBe3y a MpHxBaTe OMJIO KaKaB Mocao y 
IIPpOMMCaHHM OKBUpUMa KojuMa cy Ouse o”peleHe HajBulue 3apaze.” 


Ope onpenOe ce y IMTepaTypu MoOABOTe Nox T3B. ,,00aBe3sHy payHy 
Kulay3ysy*.© 


CraryToM je OusI0 npexBuleno u a cy ce yroBopy ca paqHuluma 


MOpaJIN 3aKJbYAHMBAaTH WIM Ha WepvOod OF TOHMHY ana WIM Y HCKOM 


Tpyrom ,,yoOuyajeHom poxy“,™ asi He Ha JJHEBHOM HHBOY. 3anlocieHu 


HHCY CMe@JIM a HallycTe cBoje rociogjape 3a BpeMe Tpajaba yroBopHe 
oOaBese 6e3 HUXOBe CariacHocTH. OHM cy 4ak TIpeTXOAHO MopasIn 


205; John Aberth, The Black Death, The Great Mortality of 1348-1350, A brief history with documents, 
HaB. Jleu10, ctp. 87-91; Bronistaw Geremek, /storija siromastva, HaB. eno, cTp. 96. 
*° The Statute of labourers, 1351, 315. 


® Opakpy ofpeyOy BepoBaTHo TpeOa TyMa4HTH CTaBOM BHLIHX HM OoraTHjux ApyuITBeHHX ciOjeBa 


Wa OHH, KOjH Cy CHpoMallHH a cllocoOHH cy 3a pal, y yCIOBHMa Kajja je MoryhHocT payla H 3apaye CBHMa 
cTajajia Ha pactiomarany, He 3acilyKyjy MWJIOCTHEBY, Beh ka3Hy, ako O41 O2OMIM Ja Ce IpHXxBaTe Mocsia. 
Y Ordinance of Labourers ce 4ak 10 IpeTHLOM 3aTBopa 3aOpabyje TaBalbe MHJIOCTHEBe cllocoOHHMa 
3a pall, Ta He Ou OuIM NOACTHUaHH y TOKONMUM u Ja Ou ce NpHHyAWIM Wa ce IpuxBate mocsa. The 
Ordinance of labourers, 18 June 1349, 289. Bugetu Taxobe: John Hatcher, ,,England in the Aftermath 
of the Black Death“, Has. geno, crp. 32. Jomu tom Mapmamenta y Ileruyuju npotus ckuTHura (Peti- 
tion against Vagrants) 3 1376. atemyje Ja MulocTHEYy TpeOa JaBaTH CaMO OHM pay{HHUHMa Koji cy 
HeciocoOHH 3a pay H He MOTy Ja kylie xpany. Commons’ Petition against Vagrants Rot. Parl., 11 340-341, 
y: The Peassants’ Revolt of 1381, edited by Gwyn A. Williams, second edition, Macmillan 1983, 74. 

61 John Hatcher, ,,England in the Aftermath of the Black Death“, Hap. nemo, ctp. 11. 

62 
197. 

% Bertha Haven Putnam, The Enforcement of the Statutes of Labourers During the First Decade 
After the Black Death, was. qeno, crp. 71. 

% OOnuHo of Muxosbyana (29. cenrtemOpa) jeqHe 20 Muxosbyana ugyhe roquue, um on CBetor 
Mapruua (11. HopemOap) 40 CBeror Mapruua, WTO ce OTIpHIMKe Noxydapaso ca jeqHuM ToqMUIEHM 
IMKJIYCOM y NOJLONpHBpeHHM patoBuMa. nak, y 3aBHCHOCTH O MoTpeba NocHoAaBya UW 3arlocueHor 
oBaj pOK je uMak, y CKJlayjy Ca CHHTarMoM ,,qpyru yoOnuajeHu pox“, Morao OuTH ZyxKu HH Kpahu. 
Lawrence Raymond Poos, A rural society after the Black Death: Essex 1350-1525, Cambridge University 
Press, Cambridge, 1991, crp. 201, 203; Simon A. C. Penn, Christopher Dyer, ,,Wages and Earnings in 
Late Medieval England: Evidence from the Enforcement of the Labour Laws“, The Economic History 
Review, Economic History Society, London, 3/1990, Vol, 43, crp. 365. 


Michael Bennett, “The Impact of the Black Death on English Legal History”, Has. emo, crp. 
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ya oyoxe 3akeTBy Wa he ce npuszpxaBaTu oApezaba OpgoHaHce 
u Cratyta. Y cylpoTHoM, HM 3a HeIOCTyMare 110 OBMM OOaBe3ama 
je cileqoBasa Ka3Ha 3aTBopa.” Y cyryyajy OekcTBa paqHuKa H3 jeqHe 
y Apyry rpodosuyjy, wepudu rpodosuje y Kojy je moOerao Ons cy 
TYKHM ja OBAKBOr paysHuka 0 Haslory Wepuda u3 Tpodosuje u3 Koje 
je moGerao yxatice u a ra ucrlopyye y rpodosujy u3 Koje je moGerao, 
re Ou Ono 3apxaH WO cieneher cyhema of cTpaue Justicies.© 
OpakBe HapeyOe ce y Hay Ha3HBaly ,,yrOBOPHOM Klay3ysI0M*.° 


Haj3aq, 1poqaBiuMa xpaHe je Ous0 3a0parbeHo Ja CBOy poby 
TIpoyajy 10 eHaMa BUILMM OF OHHX Koje cy mMocTojane 1346. roquHe 
3a TakBy BpcTy pobe. Ako ce ope OOaBe3e He 0 NIpHApxKaBasu, MOpaIH 
cy la TulaTe KyIlly WIM JIMIy Koje OH TOKpeHys10 MOCTyMaK MpOTHB 
OBaKBOT NposaBlla ABOCTPyKH M3HOC HWeHe Kojy cy of Hera WoOumn. 


Kako ce Moxe BugetTu, Statute of Labourers je mpezBuhao 
TpH OCHOBHe BpcTe CaHKIMJa 3a Mpectyie MOBOAOM 3a0paHa Koje 
je yrBphusao: |. 3arBop, Koju je TpajaO OHOJMKO KOIHKO je OusI0 
MOTpeOHO Ja ce OCHTypa MoHallakhe y ckIay Ca OHUM Koje Je Ous10 
lipomucaHo Cratytom; 2. 3aTBop y Tpajamy on 40 qaHa, oOMHOCHO 
3 Mecella 3a MOBpaTHHKe, 3a OHOFa KO je IIpeKPLIHO 3akKJIeTBy Koja 
ce 3axTeBajla CraryToM; 3. HOBYaHe Ka3He leHaJIHOr KapakTepa U 


6 The Statute of labourers, 1351, 313; Michael Bennett, “The Impact of the Black Death on 
English Legal History”, nas. Zeno, crp. 197. Caapemenuyy cy MehyTuM, ocTaBHJIM CBeqOuaHCTBA Jla je 
Hajpehu Jeo payHHKa 3axTeBao Ja Gye 3allocuIeH Ha JHEBHOM HUBOY, O1Onjajyhu ya ce obaBexe ja he 
oOaBsbaTH Tocao y Tpajay oO TOqMHY Java WIM y OWI0 KOM pyro ,,pa3yMHoM poxy*. Mctuye ce u 
Wa cy paqHHUM OslaKo MOCTyMaJIM CyIIpOTHO 3aKJby4YCHUM YTOBOpHMa, ,,JIyTajyhu Of MecTa JO MecTa H 
oy jeqHor 40 Apyror mocsogaBua‘. John Hatcher, ,,England in the Aftermath of the Black Death“, Has. 
qeno, ctp. 14. Pasnor oBakBoM Hoctynabby je aHac jaca Ha OCHOBY CTaTHCTHUKe OOpayle U3Bopa, jep 
je yrBpheua 3aKOHOMePpHOCT M10 KOjoj je 3apaya Oua cpasMepHo Beha ako je pay OOaBJbaH y cpa3MepHO 
Kpahem BpemMeHcKom tepuoyy. Simon A. C. Penn, Christopher Dyer, ,, Wages and Earnings in Late Medi- 
eval England: Evidence from the Enforcement of the Labour Laws“, nas. temo, crp. 370. Mehytum, u 
cam CratyT je jeqHHM JlesI0M 1aBao MOBOa OBAKBOM MOHAaLlalby, jep OLMAX HaKOH peyeHHlle y KOjoj ce 
pagqHuyH obaBe3yjy 1a IpuxBate locao y Tpajaby Of ToqMHYy ava WIM y HEKOM JpyroM pa3yMHOM poKy, 
aJIM He Ha JHCBHOM HHBOY, Olpeyeby]y ce 3apayje Ha THEBHOM HUMBOY 3a OHE KOje IyleBe M0Jba, CKyTUbajy 
ceHO, Koce HIM 2Kalby kykypy3. Ha Taj Hayy je H MocpeycTBom Statute of Labourers ipu3uata peastHoct, 
Tj. 4a he u yOyzyhe, 3aBucHo Of OKONHOCTH, O“TH HOTpeOHO H KpaTKOpOYHO H AyropouHo yHOUWbaBarbe 
paguuka. Lawrence Raymond Poos, ,,The Social Context of Statute of Labourers Enforcement“, Law 
and History Review, American Society for Legal History, Cambridge, 1/1983, Vol. 1, crp. 51, pu. 90; 
The Statute of labourers, 1351, 313. 

6 The Statute of labourers, 1351, 316. 

6’ Bertha Haven Putnam, The Enforcement of the Statutes of Labourers During the First Decade 
After the Black Death, nas. qeno, crp. 71. 

68 The Ordinance of labourers, 18 June 1349, 289; Mark A. Senn, “English Life and Law in the 
Time of the Black Death, Real Property”, Has. nemo, crp. 574. 
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(wm) OLy3HMatbe pazsIuKe u3Mehy ucruiahene u CraryTom mpormucane 
MaKCUMalsiHe 3apayle (excess) y KOpucT TyxKHOLa.” 


Moxe ce 3aKJby4uTH fa je Craryt u3 1351. mpeycraBsbao 
nonyHy Opyonaice u Ja je JeTasbHuje peryucao MojequHa WHTawa 
KOJa CY y Oj OCTasIa HeOBOJbHO jacHa. OH je OuO MpenH3HHjH 
on OpyonaHce y npommpemy Kpyra payHuka 3a Koje cy Onse 
ye@unucaHe MakcuMasine 3apaye MU CTaTyTOM cy H H3pH4UTO (3a 
pa3Mky off OpHoHaHce) Ouse mpomMcane HajBuille 3apaje y HOBILY 
3a Heke KaTeropuje paguuKa. Uctoppemeno, Ono je puropo3sHHju y 
nlorieyy ipomucannx Ka3Hu. I[poumpena cy u opsauihema oKasIHuXx 
3BaHHYHHKa Y IpOHaslaxKery OHUX KOJM Cy MOcTyMasIM CylIpoTHo 
oypeqOama paqHOr 3aKOHOaBCTBa, KaO MU Hay30pHa oBamthewma 
y cuipoBohery cBHX OBHX Mepa OJ cTpaHe KpaJbeBCKHX cysuyja.” 
HaunH Ha Koj cy Ouse mpomucane caHkyHje cBeqouN y UpHor 
HeKMM CXBaTalbuMa Jja je HelIpHAp»xKaBakhe Mpomucanux oOaBe3a 
wu3Mehy mocrofaBalla U 3alOocuIeHHx IpescTaBsbao MoOBpeyly 
KPHBH4HOMpaBHUX HOPMH, OJHOCHO, y je{HOM TOcpeHOM 3Hayenby, 
JICJIMKT IPOTHB Came Jp7KaBe.”! 


3.2. (He)ayekBatHa lpaBHa Tepamiuja kyre? 


Kao eKOHOMCKa Tlocuequija WoHOMeHa Statute of Labourers 
1351. roqune HactymHo je Hay BucHHe 3apana of 14% y 1351. 1352. 
roquun.” Moxe ce pehu fa cy 3HayajHy ylory y NocTH3amy OBOr 
pe3yitTata ocTBapusn Justices of Labourers, 3atyKeHU 3a clipoBohere 
y 2%MBOT OpgoHaHce u Cratyta. Haume, ucTpaxxuBatba cy NoKa3asia 
la je Opoj Upectyma Koju ce ofHOCHO Ha Behe 3apase UH BUIIIe leHe OF 
WONYWTeHHX pasHOMpaBHUM oOpeyqOama Ono Behn OF CBUX Apyrux 


® Y TocmeqrbeM ciy4ajy, ako Ou Oa onpel)ena caMo HOBYaHa Ka3Ha, OHa je je OOM4HO OfroBapasia 


pa3vIMH H3Meby TO3BOJbeHe HM HeZO3BOsbeHe Ucriaheve 3apaye. Bertha Haven Putnam, The Enforcement 
of the Statutes of Labourers During the First Decade After the Black Death, Has. Xeno, crp. 83-86. 

7 Lawrence Raymond Poos, ,, The Social Context of Statute of Labourers Enforcement“, Hab. 7es10, 
ctp. 30; Joseph P. Byrne, Daily Life during the Black Death, nas. nemo, crp. 251; Robert C. Palmer, 
English Law in the Age of the Black Death, 1348-1381: A Transformation of Governance and Law 
Studies in Legal History, Has. Jeno, ctp. 21; Bertha Haven Putnam, The Enforcement of the Statutes of 
Labourers During the First Decade After the Black Death, nas. eno, ctp. 13-14. 

"| Edward Jenks, A Short History of English Law, Methuen, London, 1949, crp. 321-322. Jlerauuja 
aHasm3a pa3iuKa u3Mebhy Ordinance of Labourers u Statute of Labourers Ha OBOM MectTy Huje Moryha, 
jep Ou mpeBa3Hiiia IpeqMeT HcTpaxkHBakba y OBOM pally. 

”® Clark Gregory, ,,The long march of history: farm wages, population and economic growth, 
England 1209-1869", Has. qeso, ctp. 18. 
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yeuukKatTa mpomucaHux CraryTom 3aj eqHo.’? Mehytum, Beh opu 
loyal, y wopehemy ca y peTxoqHOj TAYKH H3HETOM CTaTHCTHKOM 
o noBehaHy HOMHHaIHHX 3apayja y TepHoxy of u30ujarba Kyre TO 
OHOWerHa pagqHoupaBHHx lmporuca y Exrieckoj, cBeqoun a Statute 
of Labourers Huje uMao Tipesule edbekta. OunIeqHO a ce HacTajyhu 
TPKHWIH IpPHHWHM HACy MOI yryWIMTH 1paBHUM HOpMama. 


Vi3rneya qa ce Statute of Labourers y 3HauajHujoj) Mepu 
IIpHMeHUBaO MH UMaO edeKTa CaMO TOKOM IleyleceTHx roguHa 14. 
Bexa.’* Vako cy HapeJIHUXx JelleHHja openOe payqHor 3aKOHOaBCTBAa 
Hactajior y 100a kyre noTBphuBane y exrmieckom Ilapmemeuty, Beh 
Cy TOKOM CejIMe H OcMe JelleHuje 14. Beka 3a0eIexKeHe Ha CTOTHHE 
CYACKHX NocTymaka 300r HelpHyApxKaBalha opeyada Opaonance 
u Cratyta, a camo ux je y Ecexcy y 1389. roguun Onto oKo 800. 
Beh Toko te3qeceTux roquHa 14. Beka, OuIO je MpomucaHo ya 
paqHuuuMa KojH cy TpaxuM Behe 3apaye of mpomucaHux yMecTo 
HOBYAHHX TpeOa u3pehu Ka3Hy 3aTBOpa, a aKO Ou 43 Hera Mobeni, 
la UX TpeOa 2*urOCaTH Kao OeryHile CIOBOM ,,/“ Ha 4emHMa.” 


® Bertha Haven Putnam, The Enforcement of the Statutes of Labourers During the First Decade 
After the Black Death, Has. qeno, crp. 77. 

™ Vcro, 71-77; Remi Jedwab, (et al.), ,, The Economic Impact of the Black Death”, nas. neo, cTp. 
9. Y Buntumupy cy 1352. roquue Bohena 642 nocTylka NpoTHB 3aHaTuIHja M MOJLOMpHBpeHHKa Koj 
cy oOaBsBamM ykynHo 45 pa3iM4uHTHXx 3aHuMara. TlojbonpuBpeqHHUM Cy yriaBHOM CaHKUMOHMCaHH 
300r NOTpakHBalba BUINMX 3apayla, a 3aHaTIMje 300r Npoyaje CBOJHX NpOH3BoOa NO BHINHM WeHaMma Oo 
MaKCHMH3HpaHHx. 3a Heke O KOHKpeTHHX Ipectyia HW U3peyeHHXx ka3HH BuUeTH: Wiltshire, England, 
Assize Roll of Labor Offenders, June 11, 1352, y: J. Aberth, 91-93. O HeusBpmiemy Craryta y mpaKcu 
1 110je¢HHuM TMOcTyMiHMa Koji cy BOheHH IpoTHB paXHuKa Koji Ce HHCY NpHApxKaBasM paqHoupaBHUXx 
oypeya6a Bugetu u: The Peassants’ Revolt of 1381, erp. 318-322. 

7% Samuel Cohn, ,,After the Black Death: Labour Legislation and Attitudes Towards Labour in 
Late-Medieval Western Europe“, Has. Zem0, crp. 76; Lawrence Raymond Poos, A rural society after the 
Black Death: Essex 1350-1525, Hap. Wen0, crp. 201; Michael Bennett, “The Impact of the Black Death 
on English Legal History”, nas. qemo0, crp. 198. Hopuja ucrpaxuBatba NoKa3yjy Ja je, IpuMepa pallu, 
og 20 MeHopa koju cy w3BeuITaBamu y 1352. u 1353. roqMHu o BucHHH MahaHux WeHa 3a Bp AOy 
TMWeHHe, y cBera 5 MeHopa IpHMeHMBaHa WeHa Ipomucana y Statute of Labourers. Clark Gregory, 
», The long march of history: farm wages, population and economic growth, England 1209-1869“, Has. 
qeno, crp. 18. Maxo 6u ce oveknBaso Wa cy cyqckH Mpouecu 360r Hallyuitaba ciy7KOe OuH BOheHu 
CaMO IIPOTHB JbyJIM KOjH cy ce OaBHJI 3aHaTCTBOM HJM MOJbOMIpHBpeOM, TO je OHO cuy4aj Hy Horexly 
OHHX KOjH cy paquun y [p»KaBHoj yupasu. Cyy Kpasescxe krytie je, MehyTuM, 3ay3e0 MmequMTe Ta ce 
ogpenOe paqHonpaBHUXx TIponvica He OFHOCe Ha CBeLITeHCTBO, Mako je OusIO clopaqW4HHX MoKyuaja 
Wa ce HW TIpoOTHB NojeqHHUX Mapoxa Bose OBaKBU TocTynyH. Taxo je KeutepOepujcku HayOuckym, 
Cumou Mcnmn, 1350. roqune no3uBabem Ha ofpeq0e Opyouance NoKymao Ja ClIpeyH Wa WapoxujcKu 
CBeLITeCHHYM Hatywitajy boxjy ciryx6y y CBOjJHM IpkBama y ToTpa3H 3a BehuM 3apajlaMa, HapounTo 
y lpuBaTHuM Karesiama. Michael Bennett, “The Impact of the Black Death on English Legal History”, 
HaB. Jeo, ctp. 201; Simon Islip, Archbishop of Canterbury, Effrenata (Unbridled), May 28, 1350, y: 
J. Aberth, 104-106. 
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CaBpeMeHHIM Cy OCTaBHJIM CBeOUaHCTBA O payqHHIMMa Koj 
cy ce Ca aporaHUWjoM OAHOCHIIM MIpeMa pajHOM 3aKOHOJaBCTBY. 
Onn cy HHCHcTUpasM Ha OOJbMM ycuIOBUMa pajja M BUINMM WeHama 
3a CBO] pay, av cy IpOBOAMIIM BpeMe y AOKOMUM Cpa3MepHo 
CMalbeHOM Opojy payHux Jana, ofajyyhu ce nopomwuMa (yriaBHOM 
@JIKOXOJIM3My) H CBHM JOCTYMHHM MoryhHoctTuMa 3a JIM4HH yKUTAaK 
(HIIp. HCTHMareM 3aXxTeBa 3a HajKBaJIMTeTHHJOM XpaHoM UH TMhem u 
HajOoJbOM rapyjepoOom), Te cy mocao OOaBJbasIN CBe JoMIMje. Crora ce 
3aKJby4yje Ma je JeqHako TAdHO Ja payHUW HUCy *KeseH Wa pase m0 
MaKCHMH31paHuM leHaMa pajja HOPMHpaHUM CraTyToM, aJiH H ja cy 
TyOusIM *KeJby 3a payOM OHA Kajla Ou cebu OOe30equH Behe 3apare.”° 


Vnak, He3aBucHO Of OBHX H3BeLITaja, TOMasIO CyOjeKTHBHHX Jep 
cy OWI TMHcaHu 43 BU3ype MocOAaBalla, HECYMEbUBO je OnJIO H OHHX 
payqHuka Ha koje je JoHOMeHe Ordinance of Labourers u Statute of 
Labourers 3avcta JenoBasio JeMoTuBUtyhe. Onu cy Oust cyoueHu 
Ca jeHOM BPCTOM IIpHCHJIHOr paya HM OrpanHvueruMa BUCHHe 3apasa, 
Koje HHcy lpey{cTaBJbasie aljeKBaTHy KOMIeH3allMjy 3a pay KOjM cy 
ylarasId Y HOBHM J{pylITBeHHM oOKoHOcTUuMa. Mehytum, oHeTH 
paqHOMmpaBHH Mponucn Hcy peryMcasIM MHTawa KakBohe o0aBsbara 
pana. 3aro je Bnaya Ousa npuHyheua fa mocpeyzcTBom Kanuesapa 
perysIMIlle KBasINTeT H rapaHijy oOasbarha pala Ha yoOn4uajeH Haydn, 
Tipowupyjyhu oATOBOpHOCT pawqHuka He CaMo 3a HeyHbere, Beh u 
3a HecaBecHo OOaBJbalbe Toca. To je yaHeHO Tocse 1352. roquHe 
113]aBalbeM HOBUX writs — writ of assumpsit 4 WoceOxor writ of tress- 
Pas vi et armis.” 


7 Buyetu WeTasbunje u ca ynyhusatuma: J. Hatcher, John Hatcher, ,,England in the Aftermath of 
the Black Death“, Has. nemo, crp. 14, 16-17, 27; Mark A. Senn, “English Life and Law in the Time of 
the Black Death, Real Property”, Has. nem0, crp. 577. omu yom Hapmameuta ce y Ileruuyju npotus 
cKHTHHA 13 1376. roquHe 2KasIH Ha JIOWe U3BpWIaBalbe OOaBe3a OF CTpaHe payHuka, Ha HHXOBO OeKCTBO 
Og jeqHHX Ka JIpyruM TocuO_aBYMMa H Ha OfaBakbe Hepally, lbaykama HU Tpocjavery y rpaqoBuma y 
Koje ofsia3e 6e3 caracHOcTH CBOjHxX HocHoZaBaya. Commons’ Petition against Vagrants Rot. Parl., 
II 340-341, y: The Peassants’ Revolt of 1381, 72-74. Y apymirBeHom llopeTKy Koju ce pactakao uy 
Okpy2Keby CBeIIpHcyTHe CMpTH ryOusle cy ce MOpasIHe HOpMe, Te Cy MHOTH, KOjH cy H3HeHasla HocTau 
OoraTH 3aXBaJbyjyhu HacweCTBy, OYE Wa TpOule CBO] HOBALl Ha pa3BpatT H Ha pa3sMeTalbe y JyKcy3y. 
A. W. Sloan, “The Black Death in England”, nas. geno, crp. 650. Uctunu 3a Bory, 3a0euexeHa cy H 
TIOCTyMaiba MHOTHX MocHo_aBalla Koj cy ce MOHAaLIaIM Ha MaIMWMO3aH HayHH. Y jeqHoM cylyyajy je 
TlacTHp HallycTHO cBOr HocHoyaBya Wocme 8 MecelH, HaKO cy yroBop O pay 3aKJby4WIM Ha TepHoy 
og roguuy Zana. Mehyrum, mocmogaBall ra je Ty»KHO TeK Tocse 8 roquna, YeKajyhu JOBOJbHO Ayro Wa 
TlacTHp 3apa{H JOBOJLHO HOBIa He Ou JM ,,Ou0 BpegqaH ytyxKera“. Hapeyeno mpema: Robert C. Palmer, 
English Law in the Age of the Black Death, 1348-1381: A Transformation of Governance and Law 
Studies in Legal History, Hap. Keno, crp. 22-23. 

7” Buyeru qeTasbuuje: Robert C. Palmer, English Law in the Age of the Black Death, 1348-1381: A 
Transformation of Governance and Law Studies in Legal History, Hap. Keno, crp. 139, 152-171; Daniel 
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V3 cBera HaBeeHOT, KaO CyIITHHCKO Ce HaMehe MmMTate: Kako 
TpeOa TyMayHTH pa3zore HeEOBOJbHe YHYHHKOBUTOCTH eCHIICCKOr 
payHOr 3aKOHOaBCTBa KOJe je TpeOao Wa MOCK Kao OfTOBOp 
IeHTpasHe BIaCTH Ha J{pyWITBeHy H CKOHOMCKy KpH3y H3a3BaHy 
HasIeTOM kyre? 


IIpe cBera, waKo ce y HaylM ucTHYe Ja cy y ciy4ajy 
HeCIIpHAp27KaBakba ompenada ce) HajBUleM HONYUITCHOM M3HOCy 3apata 
CyACKM HoctynunM 4emthe BoheHu NpoTuB 3anOceHHXx, Hero TIPOTHB 
dbeyqasHUX rocnosapa Kao nocmogaBatla,’® u3rieya a Ou ce MOO 
3aKJby4HTH Ja cy y 00a BesIHKe Kpvu3e OOe yroBopHe cTpaHe Ouse 
clIpeMHe Ja lipe OlTupajy 3a CAHKM]Y, Hero 3a WHCHO3HInH]y HOpMu 
u3 Statute of Labourers. OBo HapouuTo U3 pa3slora LITO Cy HOBYaHe 
Ka3He Ouse TaleKO HWKe OJ, MOrOMHOCTH KOje cy Morse Wa Oyny 
o6e30eheHe 3aKJbyYHBalbeM YIOBOpa MO yCIOBHMa TOBOJbHHjHM 
Ol OHUX KOje Je OMpeyxeuMIO paqHo 3aKOHOZaBcTBO.” PayqHulM cy 
TloceOHO pu3HKOBaIIN HocTynajyhu cynpoTHo YFOBOPHMa 3aKJby4CHUM 
ca CBO} HM TlocIOAaBUMMa HM Hallylitajyhu Mecta y KojuMa cy Pane} " 
3a Koja cy Onn Be3aHH, a CBE y MOTpa3H 3a Oosbe muIahenuM ocsom.*° 
TakBoO MOHalllakbe JJMKTUpasIM Cy HOBH CKOHOMCKH YCJIOBH, T]. Makba 
NOHY]a OF MOTpakKHwHe payHe CHare, CHPOMAaIITBO, 3allyINTeCHH 
IIpHpowHH pecypcu u Behe WeHe OCHOBHUX %XMBOTHHX oOapa, Koje 
cy mpou3BohauuMa OcTaBJbasie Ipoctop Wa paqHuuuma uciiahyyy 
Behe 3apaye a Ja He Oyny Ha ryOurky.*' Ako HeKH JOpy Hu He Ou OnO 
clipeMaH Ja MOHYAM payHuWMMa ycOBe Koje Cy TpaxkvJIM, HeroBa 
lloJba cy ocTajasia HeoOpaheuna, jep Ou ce BpsI0 Op30 MpoHariao HeKU 
UPyru Opy Kojv OM TaKBUM payHH4KUM 3axTeBHMa pajo 3alllao y 
cycpeT WIM Yak HyHO U Oosbe. Crora ce y IpaBHOj KWKeBHOCTU 
B. Kosove, ,,English Law in the Age of the Black Death, 1348-1381: A Transformation of Governance 
and Law“, nas. gem, crp. 1772. Moryhe je 1a je HeqOBOJBHO KBaJIMTeTHOM OOaBJbalby MOcIa OF cTpane 
TIOjeHHUX paqHHuka JOMpHHela H YHeHHIa Wa je OusI0 yoOwuajeHo a ce YeCTO Merbajy 3aHHMalba WIM 
Ja Ce BUIIe pa3yIM4HuTHX 3aHMMatba OOaBsba OJjeqHOM. Simon A. C. Penn, Christopher Dyer, ,,Wages 
and Earnings in Late Medieval England: Evidence from the Enforcement of the Labour Laws“, Has. 
Teno, ctp. 361-363. 

7 Mark A. Senn, “English Life and Law in the Time of the Black Death, Real Property”, Has. 
meno, ctp. 574. 


” Samuel Cohn, ,,After the Black Death: Labour Legislation and Attitudes Towards Labour in 
Late-Medieval Western Europe“, Has. qes0, erp. 470. 

80 JeqHa of Mocnequia MUTpalnja 13 cea y rpayope cacTojasa ce y Opxkoj penorynatju rpanopa 
Vf TIOHOBHOM TOUIyMJbaBalby HEKMX paHHje oOOpayquBux NoppuiMHa. BuyetTu ca ynyhupatuma: Remi 
Jedwab, (et al.), ,, The Economic Impact of the Black Death”, Has. emo, crp. 23. 

81 John Hatcher, ,,England in the Aftermath of the Black Death“, Hap. nemo, ctp. 20. 


® Oso uctuye u Jlomn yom Ilapnameuta y [leruunju nporus cKuTHuya 43 1376. roqmHe. Com- 
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HcClipaBHo 3akJby4yje a cy MOcuoLaBuUN OUI jeqMHCTBeHN Kasia je 
TpeOaslo H3BPMIMTH IpuTHcak Ja ce WoHecy Ordinance of Labourers 
u Statute of Labourers, arm ja HUcy Ou ComMAAapHU Kayla je TpeOas0 
o0e30e2HTH HUXOBO ciIpoBohere y x#*uBoT.*? Haj3aq, cTpHKTHOM 
IIPHMeHOM CaHKI{Mja Ce HUILITa HUJe MOCTH3aII0, jep Ce TAaKO JOAaTHO 
mpopehupasia HOHaKO jeceTKOBaHa payHa cHara.** 


JeqHO of OOjaiiHerma 300r KojMx HU Ordinance of Labour- 
ers, HuTU Statute of Labourers HUCy aeKBaTHO 3aKUBeIIM Y I1paKcu, 
OJHOCHO, 300r KOjHX HX je OuIO roToBo HeMoryhe ciipoBecTu y 
HOBOHACTAJIMM 29KHBOTHHM OKOJIHOCTHMA, 3ACHUBa Ce Ha HHXOBO} 
OHH Kao ,,HepasyMHUX* HW ,,OKpyTHHX” TpaBHHX HHCTpyMeHTAa. 
Pa3or Tome je y MokKylllajy 1a ce HUMa (PuKcupajy 3apaye y HOBILY 
y OHOM H3HOCy y KOMe cy TocTojasie pe u30njarbe KyTe, a TO je 
TlepHoy y KOMe Cy ,,H HOBAaLl HM pease 3apayle UMasIM HeyoOu4ajeHo 
Masly BpeqHoct™.** Pa3Bo0j Espone mpahen BucokuM IpHpoxqHHM 
lIpHpallirajeM 3ayCTaBJbeH Je MoueTKOM 14. Beka, Kajla Cy KJIMMaTCKe 
IIPOMeHe y3pOKOBalle JIOMIe MOJbONPUBpeAHe IIpHHOCe, Te MOCcIeTH4HO 
raz, M Behy cmptHoct.* Haume, u pe u30njara aHyemuje Kyre, 
e€KOHOMCKy ciuKy Eppore KapakTepricasiv Cy HegocTaTak 3eMJbe UH 
KaliuTasia a BUIUAaK payHe CHare, LITO je 3a MOCeAMUy MMasIO BeOMa 
HucKe 3apaye. Tako Beh moyeTKom 14. Beka emMorpadcKu pact y 
Exspomn Buile Huje Morao Ja Oye CTHMyJIaTHBaH 3a IIPHBpeAHH pact. 
Hactymmiia je cTarHatluja pe cBera NOJbOMpuBpesHe MpoH3BoHbe, 
jep IpuHocn ca 3eMJbe y KOJy Je HeEAOBOJbHO ylaraHoO BHIe HUCy 
MOFIM Ja 3a}0BOJbe ToTpeGe cTasHO pactyher Opoja craHoBHuKa.*’ 
Uctpaxupata 43 oOllacTH UCTOpHje eKOHOMHje ToKa3yjy Wa cy y 
TIpBoj mouoBuHN 14. Beka peatIHe 3apayje UMasIe opeheHu pact 
(mloceOHO HakOH onopaBka Of Berke riaqM), 1a Ou, Ha IpumMepy 
3aHaTIMja, oHe y HepHogy 1334-1335. roqMHe ToxKMBere BpxyHall, 


mons’ Petition against Vagrants Rot. Parl., I 340-341, y: The Peassants’ Revolt of 1381, 73. 

83 John Hatcher, ,,England in the Aftermath of the Black Death“, Hap. nemo, crp. 19-20. 

84 A. W. Sloan, “The Black Death in England”, ap. nemo, ctp. 649. 

85 John H. Munro, ,,Before and after the Black Death: Money, Prices, and Wages in Fourteenth-Cen- 
tury England“, nas. qemo, crp. 345. Mako Hema cyMibe a cy payHuuuMa ucruiahvBane 3apajle y HOBLLY 
Wf paHuje, U3BelITajH Koj NOTHYYy 43 apxXHBa UpKaBa, MaHacTupa, Kouela, JOOpOTBOpHUX ycTaHoBa HU 
opraHa WeHTpasHe BlacTH HelocpeyHO cBeyoue O HcIWIaTH 3apayja y HoBLYy Tex og 1208. umm 1209. 
roguue. Clark Gregory, ,,The long march of history: farm wages, population and economic growth, 
England 1209-1869", nas. qesto, crp. 1. 

8° Mihael Nurdberg, Dinamiéni Srednji vek, Ha. nemo, crp. 26. 

87 Remi Jedwab, (et al.), ,, The Economic Impact of the Black Death”, nas. qen10, ctp. 40; Bronistaw 
Geremek, /storija siromaStva, HaB. Keno, cTp. 90-91. 
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auiu ja HH Tayja Hucy Ouse 3Ha4ajHO BULIe y mopehemy ca pa3q00JbeM 
og 1303. 40 1307. rogune. Mehytum, moto je, 4ak H Ipe H30njamba 
llaHyemMuje Kyre, y KOMOMHaLMjJH Ca TOHOBHUM pactom ena 1344. 
Toque, ycuequo pacTuyaH Mal y BpesHOCTH peasIHUX 3apayfa, a 
WITO Ce HapounHTO OCeTHIO HacTylawem UHdpalMje OJMaX HaKOH 
nomacka I[pHe cmptu.* 


3aTo Cy, IpeMa OeHH HeEKHX ayTopa, MOCeOHO cHarxKaH yylapall 
Ha CTAHOBHHLITBO TIpescTaBJbasie OApeyOe KojHMa je CBMa OMIO 
3a0pameHo Ja MOHye WIM mpuxBate Behe 3apaye Of OHHX Koje cy 
Ouse mpeosnahyjyhe y 1346. ronuuu.* IIpumepa pagan, Kpo3 Statute 
of Labourers MakKcuMu3upana je BUCHHa JIeTHUX 3apaya (of, Bacxpca 
no Muxosbp ana) 3a 3uflape, cTolape H Kepamuyape, ,,Oe3 xpaHe WIM 
muha“, Ha W3HOC Of 3 MeHM CTepMHra M10 Wavy, a 3a HUXOBe WerpTe 4 
3alocuieHe Ha H3HOC of 1,5 neHuja 0 WaHy, asi je yjCHO JO3BOJbeH 
HW M3HOC Of 4 NeHHja Mo WaHy 3a HajOoJbe 3uzape.” 


Statute of Labourers je y HapeqHUXx HeKOIMKO eleHnja 
HOTBphuBaH BULe IyTa MU OCTao je Ha cHa3H cBe No 1444. roquue, 
kayja je lapnament Haj3aq, WorycTuo moBehate 3apaya 3a 3aHaTIMje 
Ha W3HOC of 5,5 eHHja y JeTHO] H 4,5 MeHHja y 3HMCKOj Ce30HH 
(on Muxosbyana to Bacxpca) 6e3 xpaHe u muha, Tj. Ha H3HOC oF 4 
TleHvja y JIeTHO} Ce30HH a 3 TeHUja y 3H4MCKOj Ce30HH y3 xpaHy U 
uuhe.’' Kaxo CraryTom Huje 06) ALllCH Pa3JIOF 3a MPpaBJberb€ OBAKBE 
pa3uIMKe y 3apayjama y JIeTHO] y 3HMCKO] Ce30HH, TOjeqHHu ayTOpu 
cy ra MIpOHallIM aHaIM30M paHuje mpakce y Enrseckoj 4 y ccIM4HUM 
IIPHHUMMMMa KOjH Cy BaxKMJIM y OCTaTKy cpeyqHoBeKoBHe Esporie. 
On ce 3acHuBajy Ha YHHeHHN Ja ce payusio ,,oq cBanyha 70 
CMpKaBalba‘, LITO je y JICTHHeM TlepHoyly H3HOCHIO HajMarbe 12 caTH 


88 John H. Munro, ,,Before and after the Black Death: Money, Prices, and Wages in Fourteenth-Cen- 
tury England“, nas. qeso, crp. 345. IIpema jequom 2pyrom ucTpaxuBarby, y pasqoOsby 1310-1323. 
TrogquHe 3a0eexKeHO je 6 of 7 roquHa y KOjHMa cy perucTpoBaHe HajHWKe pealiHe 3apaye y MHcaHoj 
ucTopuju Enrmecke. Cegqma roguua je Ouna 1296. Clark Gregory, ,,The long march of history: farm 
wages, population and economic growth, England 1209-1869“, was. emo, crp. 11. 

8° John H. Munro, ,,Before and after the Black Death: Money, Prices, and Wages in Fourteenth-Cen- 
tury England“, nas. qeso, crp. 345. 

°° The Statute of labourers, 1351, 314; John H. Munro, ,,Before and after the Black Death: Money, 
Prices, and Wages in Fourteenth-Century England“, naz. nemo, ctp. 345. lopehema pagu, 3apaye y 
HOBLY 34apa 4 cTomapa cy 1264-1302 yrmaBHom u3Hocuse 3 NeHHja Ho Wany, Ho 1310. 3,5 nennja, a 
TIOTOM 4 neHuja WO 1338. rogue. Ucto, 345, pu. 20. 

°*! VWcto, 345. Mehytum, u upe opor 3BaHM4uHor HoBehata, H3BOpH CBeqOue O HapoynToO 
pedbepeHTHuM royMHama y KojuMa cy OeylexKeHH CKOKOBH y 3apayjama, a TO cy 1352, 1364, 1372, 1399 
u 1424. roguna. Clark Gregory, ,,The long march of history: farm wages, population and economic 
growth, England 1209-1869", Has. qemo, cp. 19. 
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J{HEBHO, alu je 300r Kpaher Tpajata Jana uM Maber Opoja caTu Toy 
JH€BHUM CBeTIIOM, TO MopasIo OuTH Kpahe TOKOM 3MMCKOr HepHosa.” 


ITppu curnasm ja oBaKo purine o7peyOe Hehe OuTu cripoBolhexne 
cTurin cy 43 JIongona. [pay JIonyon je, noTmyHo urHopumtyhu Ordi- 
nance of Labourers v3 1349. roqmue, Beh 1350. nporsmacuo concTBeHy 
OpoHaHcy, KOJOM je MaKCHMH3MpaHa 3apasa 3a 3aHaTIMJe Koje cy 
ce OaBiuie rpal)eBHHCKHM MOCJIOBMMa Ha H3HOC OF 6 MeHuja 10 WaHy 
TOKOM JieTa, Tj. Ha H3HOC Of 5 MeHHja 10 WaHy TOKOM 3uMe. Ha Taj 
HauHH, JIOHOH je 3apayle CBOjMX 3aHaTIMJa He CAMO MaKCHMU3pao 
y BOCTpyKO Behem u3HOcy OF OHOra KojH he OutTu ompeyesbeH Kpo3 
Statute of Labourers 13 1351, Hero ux je jou u HoBehao 3a jeqan Nenu 
y mopehery ca IpeTxoHOM OpOHaHCoOM TOF THIIa Koja je WOHeTa y 
JloHqony 1290. roquue.*? CuuuHo je Ouso uy ApyruM rpayzoBuma 
3a KOJe Ce OCHOBaHO MOxe IIpeTMOCTaBHTH Ja Cy y HHMa 2%KMBOTHH 
TPOLIKOBH OMIM BUI OF MpoceyHux. Beh og ocme Aerenuje 14. Beka 
3apayle koje cy ucriahuBane payqHuiuMa y rpaheBuHckKuM MocuOBuMa 
He CaMO Jja BHIe HUCy Ouse ycKlahuBaHe ca CraTyToM, Hero HH ca 
JIOKasJIHMM OpyOHaHcama y KojHMa cy TaKohe Ouse MakKcHuMU3HpaHe 
HakHajle 3a pay. C THM y Be3H, 3aKJby4yje ce Ja cy, HaKO He OAMax 
HakKOH H30ujarha I[pHe cmpTu, 3apayle y HOBLy pacsie, a OoceOHO y 
normiely 3aHaTyMja KoOje cy CBO] Mocao OOaBsballe y rpayoBuma.”* 


Mehytum, mojeaqvHa UcTpaxkuBakba, 3aCHOBaHa Ha aHalin3u 
JOKyMeHata Ca MeHOpHjasIHUux WOOapa, noTBphyjy Wa cy paula u 
W3BaH rpaoBa, Ha BeJIMKOM Opojy MeHopujaHHXx WoOapa, ucnahuBaHe 
BHINe 3apaye y OMHOCY Ha OHeE Koje cy ofpehene kao HajBUllie Kpo3 
Ordinance of Labourers i Statute of Labourers. Uak 4 Ha MatbeM Opojy 
MeHOpHjasIHux JoOapa, Ha KojuMa cy ce (dbeyqasIHH rocnogapu crapasu 
na ucumahyjy HakHaje 3a pay y cKlayy ca CratTyTom, y mojeqHHuM 
CJIy4ajeBUMa, KOJH Cy Ce, BPJIO BEPOBaTHO, OJHOCHJIM Ha HajBeluTHje 
3aHaTiIMje, BplieHe cy ucnsate 25%-50% Bulle y OMHOCY Ha OHE 
Koje Cy paytHompaBHUM OfpeqOama Ouse onpehene Kao HajBUuLte 
7jO3BoJbeHe. Pazsyme ce, OusIO je H IpHMepa, MoceOHO Ha HajBehuM 
MeHOpHjasIHuM oOpuMa, rye catyBaHuH JOKYMeHTH HeCKPHBeHO 


° John H. Munro, ,,Before and after the Black Death: Money, Prices, and Wages in Fourteenth-Cen- 
tury England“, nas. qeso, erp. 355-356. 

°° VicTHHH 3a BOJby, OB HOBYAHH H3HOCH HpexBuheHH 3a 3apaze rpal)eBuHCKHx MajcTopa cy Om 
Ha cHa3H jou og 1349. roquue y Becrmunctepcxoj onarnju. John H. Munro, ,,Before and after the Black 
Death: Money, Prices, and Wages in Fourteenth-Century England“, nas. qeno, crp. 346. 


* VWcro, ctp. 346, 353. 
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moKa3yjy Wa cy ucnmahuBane U ABOCTpyKO WIM TpocTpyko BULLE 
gapaye Oo mponucanux. C THM y Be3H, y IMTepaTypH Ce ompaBzaHo 
MOCTaBMJIO IIMTakbe: KaKO je Moryhe fa cy MeHopujalHM rocnogapu 
OJIN TONMKO CIOOOTHH He camo Jia miiahajy, Hero vu ja eBUeHTUpaly 
y OKYMeHTUMa KakKO Bplile HCIIIaTe 3apayla Koje cy Onuse BULIe OF 
WONyWTeHux? OBo moceOHO AoOnja Ha TeKMHM Jep Ce HECYMHBHBO 
3Ha Ja Cy Ha Makap jey{HOM Opojy MeHopHyjasIHux WoOapa 3apaye ulak 
ucriahupave y cKlany ca CraTyTOM MaKCUMH3HpaHuM H3HOCHMa.”° 


IIpe Hero WTO ce yHHHH NOKyWaj 1a Ce [1a OATOBOp Ha OBe JHWJIeMe, 
Hajripe TpeOa uctahun jouw map Hamomena. IIpe cBera, HH HOMHHaHa, 
HUTH peasiHa 3apaya Cpe{OBCKOBHHX CHIMICCKHX pay{HHKa He MO*KE 
Ce H3jeqHayuTH Ca 3apaylaMa Koje cy HM UcriahuBaHe y HOBLLY, jep 
cy 3allocyIeHH Tope, HOBYAHOr esa HepeTKO WOOujasM U WoAaTKe y 
xpaunn, muhy, ogehu u obyhn. Ioce6uo je Ouno 3acTyrsbeHO JaBarbe 
WOLaTHUX MOTOAHOCTH paxqHHHMMa Kpo3 OOe3behuBarbe OecrisaTHe 
xpaHe u muha. Y Bpeme kajja je xpaHa Onsia ckylla, payHH cy Ha 
Taj Ha4HH IWITeeM CpeyCTBa 3a HeHY KYNOBHHY, a WOcosaByuMa 
je OroBapasio la yMecTO FOTOBOr HOBIIa payqHuke WozaTHo miahajy 
Kpo3 CHaOeBakbe IIpOH3BOAMMa Ca COMCTBCHMX 3CMJbMINHUX OOapa. 
Crora je o4nTIeqHO Ja cy ofpeOe 0 HajBUILeM OMyWITeHOM H3HOCy 
3apayja WOHeKasla 3a00nsIaxKeHe Oalll KPO3 yroBapatbe Behe kouM4MHe 
WIM OOsber KBaIMTeTa XpaHe uM Muha of One Koja je NO Taya Ousia 
yoOnuyajena, WIM Kpo3 rapaHy JaBarba payHVHMa HeKuX JIpyrux 
HeHOBYaHHX MorogHoctu.”° Mehytum, Heke JoqaTKe HOBYaHHM 
3apajlama je 1OHeKayja OMJIO BEOMa TeIIIKO HOBYaHO KBAHTHUKOBATH, 
jep cy Mor a Togzpa3yMeBajy u OeHeduluje NonyT OecnaTHor 
ycTyliarba 3eMJbe 3a MCIIallly, IpaBa Ha UcHallly cTOKe Ha Tyhem 
Tlallbaky, OpraHv30Balbe 3a0aBa U TO30H 3a payHuKe, oOpayly 3eMJbe 
MOCHOaBYeBHM YMeCcTO opyhem 3atlocseHor, uTI.’’ 3aTo ce MoHeKaza 


°° Vcto, crp. 353; John Hatcher, ,,England in the Aftermath of the Black Death“, Has. nemo, ctp. 23. 
Ha oBom Mecty Tpe6a OcTaBHTH 10 CTpaHH aHasIM3y KOHKPpeTHHX BPCMCHCKHX TMepHosa H CKOHOMCKHX 
YHHWlalla WOHYe H MOTPaKbe KOjH Cy CBeHTYyaJIHO y3POKOBaJIM OBakBe pa3IHKe Melyy MeHopyMa. 

°° VWcto, crp. 24; Mark A. Senn, “English Life and Law in the Time of the Black Death, Real 
Property”, Has. qemo0, crp. 574; Simon A. C. Penn, Christopher Dyer, ,,Wages and Earnings in Late 
Medieval England: Evidence from the Enforcement of the Labour Laws‘, Has. emo, crp. 372. U3 
MHOPHX MeHOpHjasIHHX JOKyMeHata, Hip. 3a Bunyectep, BHM Ce 1a cy cBe 0 H30Njatba Kyre, HicriiaTe 
y q00puma une 50% ykynHe 3apate. Hakon naHyemuje, BpeqHOcT IpexpaMOeHuXx HaMMpHuya je 
quia cBera 1/3 ykymHe 3apaje u McIilaTa y Ipou3BoyuMa je moctajasia cBe pela. Mehytum, kaya cy 
ToKoM 14. Beka onaglasie WeHe npexpaMOeHHX Ipou3Bola, paqHHIH HW 3aHaTIHje cy CBe Malbe IIpHXBaTasIH 
Ja MM Ce Hose 3Ha4ajaH Jeo 3apaye uctahyje Ha oBakaB HauHH. John H. Munro, ,,Before and after the 
Black Death: Money, Prices, and Wages in Fourteenth-Century England“, Has. qest0, crp. 353-354. 


°7 John Hatcher, ,,England in the Aftermath of the Black Death“, nas. qem0, crp. 20, 29. Panuunu 
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uctuye ja je Statute of Labourers yTutjao caMo Ha OOK, Tj. Ha 
CTIpyKTypy UciiatTe 3apajla, aid He M Ha HUXOBYy yKyIHy BpeAHOCT, 
Koja je yuoqoOjbaBaHa TpxXUMIHOJ Kpo3 OBa HeEHOBYaHa oOAaTHAa 
WaBatba, Koja je OVJIO asIeKO Jake CaKPUTH UH TaKO H3urpaTH oppeyCe 
paqHOmpaBHor 3aKOHOaBCTBa.”® 


Vnak, 4HHu ce Ja OBse TpeOa HallpaBuTu jeqHy pa3sIKy. 
CratyTom 3 1351. roquuHe ce 3anctTa Ha jeyaH OMMITH HadHH HUTTE 
W3PH4NTO He 3a0parbyje Ja Ce payHHIMMa ue OMIO KakBe JOAaTHe 
MOrOHOCTH, y CMUCIIy WOAaTaka Ha HOBYaHeE 3apaye. Uctunn 3a 
BoJby, Kaya Statute of Labourers onpehyje MakcuMasIHe 3apaye 
Koca4a H %KeTesalla, Te 3aNlOCICHHX Ha W3rpayhH 3U0Ba OJ] MIMHe 
OylaTa, A3PH4MTO Ce UCTHYe Ja ,,HH XpaHa, HH Apyru Wopalu He Mory 
OuTH TpaxkeHH, atu uM y3eTu~.°? Melhyrum, ya mu cy w3pH4nTHM 
TIOMMbalbeM CAMO OBHX KaTeropuja payHuka CBU OCTaIM OMIn 
Y3y3eTH OF OBe 3a0paHe? Ocum Tora, y Craryty u3 1351. rogue ce 
HUTye He clipeyaBajy NOCMOLaBUH 1a CBOJHM payjHulMMa OecriaTHO 
omoryhe kopuutherme malliwaka WIM a 3a HUX OpraHU3yjy ro3be, 
KaO aJITepHaTHBaH Ha4yHH obe30eherma xpane u muha. Jla mM ce v3 
CBHX OBHX pa3s10ora MO*Ke H3Byhv 3aKJbydaK la MaKap Je]{HUM JeJ1OM, 
CBOjy IpuMeny orpaHuyenor oOuma Statute of Labourers jryryje u 
IIpeTepaHo] Ka3yHCTHYHOCTH CBOr TeKCTA, LITO je OTBApaJIO IpocTop 
ja ce HeroBe OpenOe u3uTpaBajy? 


Dopmynialuje ospeyaba u yx Craryta kao Ja cy ast UMITysIc 
CONCTBeEHO] HelpHMeHH Hy CMUCIIy 3aOpaHe HaMeTHyTe payqHHHMa 
Wa HallylliTajy CcBoje MocuoqaBle U OpsIa3e y Apyra Mecta. Y jesy y 
KOMEe Ce ompeesbyjy oOaBe3e BpliMJlalla UW KeTeIaila, HABOTHM Ce la 
,HHKO He CMe Ja HallyCTH rpay, y KOMe 2KMBM TOKOM 3Me Jia Ou Ha 
UPYTOM MecTy payHO 3a BPeME JleTa AKO 3a heed UMA NOCIAa VY MOM 
epaoy (miogzByKao M. C.)“*. 3a cBe Apyre Koju Ou MocTyMasM CyMpoTHoO 
OBaKO HaBeJIeHuM OOaBe3ama Ousla je MponucaHa 3aTBopcka Ka3Ha. °° 
Viako 64 ce MOryIO O4eKHBATH Ja je ycuey] BeIMKOr MOMOpa 3a CBe 
lipexuBese OuIO MOCIa y HHXOBOM Ipajly, CraryT y Wey y KomMe 
cy Crarytom y npHHuuny Ousmm oOaBe3Hu a pe Hero uITO Oyzy aHTaxKOBaHH 3a HEKH MOcao caMH 
ouecy cBoja opyha 3a pay. The Statute of labourers, 1351, 313. 

*S Clark Gregory, ,,The long march of history: farm wages, population and economic growth, 
England 1209-1869", nas. qeso, crp. 19. 

°° The Statute of labourers, 1351, 313-314. 

'00 Ox oBor mpaBua cy OunM u3y3eTH paqHuun u3 Crpadopzmajpa, Jlenkuajpa, epOunmajpa, 


Kpejpena u enosa Bestca u [1 korcke, jep cy oH H paHuje yoOuuajeHo OW1a3HJIM TOKOM aBryctTa Mecerla 
Wa payle y Zpyrum rpodosujama. The Statute of labourers, 1351, 313. 
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orpaHv4aBa MOOWIHOCT payHikKa U3PH4MTO IOMHEe CaMO 2KeTeOLe 
Kocaye. J[pyro, CMpTHOCT je y pa3/IM4HTHM MeCTHMa MOTJIa OCTaBUTH 
pa3IM4NTO pazapajyhu edekar 3a IpunaqHHkKe pa3IM4UTHX 3aHHMarba, 
Te Malu Opoj WpeoctamMx payHuka HUje HYKHO MOpa3syMeBao ja 
ux je OUJIO Cpa3MepHO Make y CBUM IIpodecujama. KonayHo, ako je 
Tafa yoOuuajena polezypa mpomucana CratyTomM moypa3yMeBasia 
ja IIpHOpuTeT y aHraxkKOBalhy paqHHKa HMa HHUXOB JIOPA, KOJIMKO 
tyro je y ipakcu payjHuK Ono y OOaBe3H a YeKa Heros 03MB a Ou 
3aKJby4HO Ja 3a Hera HeMa Toca? 


JeqHO Of OOjaliiHema Kako je OusIO Moryhe 3a00una3MTH 
MMIlepaTHBHe HOpMe O MaKCHMM3HpaHHM 3apayjaMa Hasla3v ce uy 
J[BOCTPpyKOM HaunHy Ha KOjH cy 3apaye uciahuBane y CpezrbemM 
Beky. IIppy u yjequo uemthy Bpcty unHusIe cy 3apaye Koje cy ce 
ucmahnpasie mpema KouIM4HHU ypahenor nocna (Hp. NOBpIIMHH 
MOKOWeHe JIMBae), Tj. KBAHTHTeTY MpOu3sBeyeHUX WoOapa (HIP. 
BYHe) H OHe cy Ouse JOMMHAHTHE y TOJbOMpHBpedM UW NpOH3BOAHUu 
TexcTuia. Unak, U3BOp O OBO] BPCTH 3apaya Cy OCKyHU UM He 
MOx*Ke Ce Ca OY3aeM YIBPAUTH Kako Ce OHOC u3Mehy KoMUMHE 
yOwKeHOr pala H BpeHOCTH HakHajle 3a Taj pay, MeHao Tipe u 
Tlocyie H30ujarha I[pHe cmptu. Ca Wpyre ctpaHe, HelllTo pele, uako 
yoOnyajeHe y rpaheBHHCKHM TocuOBMMa, Ouse cy 3apayle 4Mja ce 
BPeHOCT 3aCHHBasIa Ha YTPOWICHOM BpeMeny Ja Ou ce OOaBHO HeEKH 
Tlocao. Opakse 3apase cy ce Hajlipe uciahuBasie Hey[eJbHO, a 3aTHM 
jHeBHo.'°! 


Moxe ce 3akibyauTu fa Statute of Labourers 11peBacxoqHo 
MaKCMMH3Mpa JpyroHaBeseHy Bpcty 3apagza. Haxou MpeamOyze, 
y Kojo) ce oOjaumaBajy pa3103u LoHoeHa Craryta, y TeKcTy ce 
Hajlpe MaKCHMM3upajy HaqHHIe 3a BpLIMAOY, ONpeTeIbUBalbeM 7a 
OBM payHHIH He MOTy 3aKJby4MBaTH yroBope y Tpajawy of jeqHOr 
yana, Beh y Tpajamy of roqMHy Jana uM y Apyrom yoOu4ajeHoM 
poxy. Ilorom ce HyMepuuKu ofpehyje HajBulin JOMyWITeHu H3HOC 
3apayja 3a cTOuIape, Kepamuyape, 3M ape Koj cy paw ca KaMeCHOM 
W Ca OsaTOM, HU 3a KPOBOMOKpUBaye KOjH Cy pays ca TPCKOM UH 
cmamom.' Ca ypyre cTpaHe, 3a IpumayqHuke HeKUxX 3aHMMatba ce 
3apayja He MaKCHMH3Hpa HOBYAHO, Beh MO3HBabeM Ha ,,yoOu4ajeHy 
3apany y 1346. roquHn uu paHuje. To ce ORHOCHIIO Ha OHE Koje cy 


'Ol John H. Munro, ,,Before and after the Black Death: Money, Prices, and Wages in Fourteenth-Cen- 
tury England“, nas. qesto, crp. 355. 
102 The Statute of labourers, 1351, 313-314. 
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2KHCIIM JOTOBOpeHy KOJM4MHY CHOTOBA, HIM CIIPOBOAMIM BPM AOy 
110 JOTOBOPeHO] 3allpeMHHCKO] JCM, IpeBosHHKe JOroBopeHe 
KOJIM4MHE poe KOMHOM HIM BOJOM, 3aTHM Ha yxKape, oOyhape, 31aTape, 
ceylape, Npou3Bohaye y3qu, MaMy3ape, KoxKape, Ipon3Bohaye kiukKepa 
HW ,,cBe [pyre 3aHaTIMje, payHKe UW 3allocIeHe KOJH HUCy TMoOceOHO 
HapegeHn™.'° Bynyhu ya cy Ouse er3saKTHHje, Myx oBor Cratyta 
ce Jjakile, Ipeuu3Huje OaBuo 3apayama ucriahuBaHuM Ha OCHOBY 
yTpowleHor BpeMeHa 3a pajl, aj je TO OCTAaBJbayIO IpocTopa ja ce 
uciiahyjy Behe Haque paqHuluMa 4uja 3aHHMarba cy OMoryhaBasia 
ucilaTy cpa3MepHy KOJIM4HHH OOaBJbeHOr Moca. 


OsakaB CTaB je CyIITHHCKH IIpHcyTaH Hy Wesly HayKe Kaya ce 
ucTHYe Ja Cy 3aHaTIMJe MHOPO BUILe Hero NOJLOMpHBpeAHU payHuU 
OusIM y POKycy 3aKOHCKe perylaTHBe HaKOH H30njatba Kyre.' Y 
IIPWIOr OBAKBUM HaBOAMMa Uy UM Wo_alM a cy HajaMHM paywHuUA 
mpedbepupasu Ja ce IpuxBaTe pasa 10 y4HHKy yMecrTo 3a (uKcHpaHy 
THeBHULY, He OU IM W3urpasM oApezOe 0 MaKCHMaJIHOM H3HOCY 
WHeBHute. Y cylporTHoM, Hucy ce WMOnIM Na oOujajy MoHyheHe 
HOcOBe H Wa Hallylutajy cBoja OopaBuuta.'” 


Ako 61 Ce IIpHxBaTHJIa OBA XHMOTe3A, M3 He OH MO*K a Morao a 
ce H3BeJe JOM jeqaH 3HayajaH 3akJby4ak. [ona3ehu of wHHeHuLe Ja je 
Tlocuie U30Njakha Kyre y EXMiecKoj Maru Opoj paqHuka Ha MeHOpHMa 
uMao Ja OOaBJba UCTH OOMM MocIa (pe cBera MOJbOMpUBpeHUX 
payosa) Kao u Tipe u30ujatba Kyre, Kayla Ce HCTHM MOCJIOBHMa CeTBe 
WIM %KeTBe OaBHo JaseKo Behu Opoj 3anocmeHuX, 10 OFM CTBapH, 
CBaKH IIpe*KMBeIIM pasHUK je ylarao cpa3MepHo Behy KoIM4HHY paza. 
Ha Taj HaudHH, CBaKH OBaKaB payjHHK je WOOujao H Behe 3aparie, jep cy 
Ce OHE, KaKO je peyeHo, y onpehenoj BpcTu mocs0Ba ucriahuBase He 
Ha OCHOBY Opoja payHHX CaTH MpoBeyeHHX Ha Tocy, Beh Ha OCHOBy 
KoIM4HHe OOaBJbeHor Moca. Ho, oBako TocMaTpaHe, Behe uciiaTe 
3apajla OBe BpcTe Yak HM HUCy Ouse y CyIMIpOTHOCTH Ca CIOBOM Statute 
of Labourers, jep ce y HerOBOM TeKCTy 3a Opeheny BpcTy payHuKka 
W3PpH4UTO NOMHbY 3apaye yoOuuajeno ucrisahuBane y 1346. roqmau. 
Beh zyx ope dbopmysialuje He roBopu O 3aMp3aBakby WeHa, jep je 
o6n4aj ucrisahupatba lena Morao Ja Bapuipa OF MecTa JO MecTa, Ila U 
Ja TpIlM He3HaTHe IIpOMeHe Ha HCTHM MeCTHMA 3aBHCHO Of PakTopa 


103 Ucto. 


'4 Robert C. Palmer, English Law in the Age of the Black Death, 1348-1381: A Transformation of 
Governance and Law Studies in Legal History, was. Wen, cTp. 16. 


‘05 Bronistaw Geremek, /storija siromaStva, HaB. Wen, ctp. 95. 
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KOJH Cy OllpeyesbuBasIM MOHYAY U MOTpaxmy pate cuare. Ja mu To 
OHla 3Ha4H Ja WHJb CraryTa IIpHMapHo HU Huje ONO 3aMp3aBalbe eHa, 
KOJIMKO Bpahatbe y HOpMasIaH TOK jeqHOr HapylieHor ApyWwTBeHOr 
TlopeTkKa, 4HjeM OTICTAaHKy cy ycsiey, OCyCcTBa *KeJbe 3a payjoM jeqHOr 
Wella payHuka lIpeTHIM HeKOHTpouMcaHna uHsanja, ray, Oeya u 
nmoBehana cTora KpHMuHamuteta? JIpyrum peda, Ja JIM Ce U OBJe, 
Kao Hy Clly4ajy ollpeyeJbuBakba CTPyKType M cacTaBHUX 4HHMalla 
3apaye, payusI0 O HeCaBpIICHOCTH 3aKOHCKOr TeKCTa Kao TocuIequuM 
OMAallIKe HWJIM CBCCHOM, JIe@JIMMH4YHOM OrTpaHvyaBaly BHCHHe CaMO 
HeKHX KaTeropuyja 3apaya? 


Jom jeqHo Moryhe oOjatiHerme pa3siora HU MoryhHoctu 3a 
3a00MaxKerbe IpaBiijia O MAKCHMM3Hpabby Wea Ha HadHH Ha Koje cy 
Ouse Mpomucane Kpos Statute of Labourers 3acHuBa Ce Ha TOME LITO 
je paqHuiuMa noTeHunjasHo uciyahuBasa jeqvHCTBeHa HakHasa 3a 
pall, KaKO 3a JICTHbH, TaKO HM 3a 3H4MCKH Hepnog.'”° Oso je Ou0 Moryhe 
jep je cMucao ofpenaba Craryta, kao HW TexKHINTe HeroBe TIpHMeHe 
O10 Ha MAKCHMH3al{HJH JIeTHUX 3apaya, Koje cy H MHaye One BULLE 
on 3umcKkHx.!°’ Tex je Crarytom u3 1444. u Crarytom u3 1495. roquHe 
W3PH4UTO Kao HWKa MAaKCHMM3MpaHa VM BUCHHa 3MMCKHX 3apasa. Tako 
je, 10 CBOj UpwtuMun, BehuHa payHuka UW 3aHaTIMJa Wocie H30njaba 
I[pue kyre WoOnjasa Behe HakHajle 3a pay] TOKOM 3HMCKOr Tepuoya, 
jep je payqHo BpeMe 3MMH y O{HOCY Ha OHO TOKOM JIeTHer Mepnoya 
cBakako OcTasio Kpahe 300r Mamer Opoja pawHUux caTH TO, JHeEBHUM 
cBeTsIoM.'”* Y3 OBaKaB 3aKJby Wak Ce HU W3HOBa HOHOBJbeHAa MJIema: 
omatka Cratryta 43 1351. roqwHe uM CBECHO OCTaBJbeH IIPOcTop 3a 
pewlakcalMjy ApyliTBeHux HalleTocTHu? 


'06 Tako je TOKOM ocme eneHuje 14. Bexa y Hopdoury 3a6emexKeHOo Aa cy payHHIH aHraxkoBaHH Ha 
TIOCIOBHMa BpIUHA0e 3aXTeBaIM AHeBHY TaTy Of 2 WeHHja H TOKOM JieTa H 3a BpeMe 3HMe. HaBezeHo 
mpema: Simon A. C. Penn, Christopher Dyer, ,, Wages and Earnings in Late Medieval England: Evidence 
from the Enforcement of the Labour Laws“, Has. yes0, ctp. 372. 

'°7 Tako ce 3a KeTeOLe KyKypy3a H3PH4HTO OMpezesbyje BUCHHa 3apaye Of 2 HeHHja HEBHO y MIpBOj 
HeeJbH aBryCTa, a 3apajya oF 3 MeHuja Jo Kpaja Mecella aBrycta. CuM4HO TOME, OrpaHHyaBaly ce 3apaye 
3allOCICHHX Ha H3rpayib 3H0Ba ON WIMHe y HepHoxy og Ycxpca qo Muxosyana. Y jemy y Kome ce 
edunniy oOaBese BplIMalla W *KeTeNala, HABOTH Ce Ja ,,HHKO He cMe Ja HallycTH rpay y KOMe 2KHBU 
TOKOM 3HMe J1a 01 Ha ApyroM MecTy palo 3a BpeMe JieTa ako 3a Hera WMa Toca y TOM rpayly“. 3a cBe 
Upyre koju Ov HocTyHWIM CyMpoOTHO OBaKO HaBeeHHM OOaBe3aMma Ovsla je IpomucaHa 3aTBOpCkKa ka3Ha. 
Ox oor npaBwia cy, Kako je Beh peyeno, OusM u3y3eTH paqHuuM “3 Crpadopamajpa, JlenKmajpa, 
J\epOumajpa, Kpejpena u ZemoBa Benca u LIkorcke, jep cy OHH 4 paHnje yoOuyajeHo ofsa3H1M TOKOM 
aBryCTa Mecella Ja pale y IpyruM rpodosujama. The Statute of labourers, 1351, 313-314. 

108 John H. Munro, ,,Before and after the Black Death: Money, Prices, and Wages in Fourteenth-Cen- 
tury England“, nas. qesto, crp. 356, pu. 47, erp. 357. 
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Haj3aq, ofroBop Ha MpeyMeT ucTpaxKHBalba y OBOM pally 
MOxK]ja TpeOa MoTpaxkKUTH HU y UpHpowM u xujepapxuju u3BOpa 
CHIICCKOr Cpe{OBeKOBHOr pasa. Haume, pe AoHomlerwa Ordi- 
nance of Labourers « Statute of Labourers, koju ce KBarMduKyjy 
kao ,,HajoOuMuuja Buagquna perylaluja eHrsiecKor ApylitBa OHOTa 
BpeMeHa“, I1HTarba yCuIOBa pajla HW 3apayla Ousia cy y HafiexKHOCTH 
wlokasIHor OOwYajHor MpaBa (3aBucehu of cTaTyca JIMia Ha Koje cy 
ce ofHOcHIIa), IpeycTaBsbajyhu HafexHOCT JIOpyoBa, WIM cy Onsa 
perysmMcaHa OmluTHM OOM4ajHuM paBoM Enrecke. Unteppenyuja 
y payqHompaBHH JOMeH HW CHarxkKerwe WeHTpasiHe BaCTH MOBOOM 
€KOHOMCKHX IIMTatba UW COOo Ze yroBapatha MocuoyaBalla W payHuKka 
lIpeycTaBJbasia je payukasIHy HOBHHY 3a To Bpeme. LlenTpasHa Bact 
je Wpey3eua HafiexHOCT a Ha HMBOy Heme Enriecke peryuute 
e€KOHOMCKe ToKoBe. J[pyruM pe4uMa, TO je 3Ha4dHIO MpowmMpere 
ymuuBa Statute law, kaO U3BOpa CHIMIECKOr CpeHOBCKOBHOT papa. 
Ilocneaqu4Ho, Toyesa payHe cHare Bue HHje Ova BplieHa Ha 
cnoOoqHe HU HecOOo{He, Hero Ha OHE KOjH cy OnIIM WOCTyMHN 3a 
pay M Ha OHe KOjH To HUCcy Onmu.'° 


Crora, y Nokyllajy a ce oOjacHu HeOBOJbHa IIPHMeHUBOCT 
Opaonance u Craryta TpeOa uMaTu y BUY IpUposy u xujepapxujy 
W3BOpa CHIIeCKOr cpesHOBeKOBHOr papa. Morso Ou ce pehu aa 
je y ckKylayty Ca CpeHOBCKOBHHM CXBaTakbeM Jfa ,,0 OHOME LITO ce 
THYe CBUX OTy4yjy cBu“ (quod omnes tangit ab omnibus approbe- 
tur) oOOW4ajHO TpaBo ,,o{paxaBaso jeqHy KOJICKTHBHY MpaBHy CBECT, 
a He BOJbY MojeqHHalla UW Blayapa“, Te a je HW 3aKOH Ha W3BeCTaH 
HauHH Mopao Jja Oyye yckslahen ca oOOn4ajuMa, yOoKO yKopeHeHuM 
y HapogHOj cBecTu. OpakBo Mie{UUITe je H3HOCHO H BoZehu eHmiecku 


109 Daniel B. Kosove, ,,English Law in the Age of the Black Death, 1348-1381: A Transformation 
of Governance and Law“, nap. geo, crp. 1771-1772; Joseph P. Byrne, Daily Life during the Black 
Death, was. Wemo, ctp. 252; Robert C. Palmer, English Law in the Age of the Black Death, 1348-1381: A 
Transformation of Governance and Law Studies in Legal History, was. qemo, ctp. 15; Michael Bennett, 
“The Impact of the Black Death on English Legal History”, nas. qemo, crp. 199; Daniel B. Kosove, 
»English Law in the Age of the Black Death, 1348-1381: A Transformation of Governance and Law‘, 
HaB. Jeo, ctp. 1769. C Tu y Be3u, HcTHYe ce Ja emuyemuja kyre y Enreckoj Huje 3amouena, au 
jecte yOp3asia Ipollec cTBapalba MOepHOr pyliTBa H WeHTpasIMCTH4KH 3aCHOBaHe JIpxKaBHe BIACTH y 
Enreckoj y 16. Bexy. William Rees, “The Black Death in England and Wales, as exhibited in Manorial 
Documents”, HaB. Zeno, cTp. 35-36. O apryMeHtalHjH 4a je Kao nocueyquua L[pHe cmpTu HacTao Kako 
HerllocpeqHH pact oBsamhera WeHTpasine BIACTH, Tako MU pacT OBNauthewa JOKaIHHX BACT KOjHMa 
cy Welerupana oBmauthera of crpaHe WeHTpasiHe BlacTH, Y4Me cy OjayaHa oBNalwhema WpxaBe y 
I[eIMHH, Koja je Ha ceOe mpey3eua yilory perylaTopa KOMIVIeTHOr eHTNeCKor ApywiTBa, BuyeTu: Daniel 
B. Kosove, ,,English Law in the Age of the Black Death, 1348-1381: A Transformation of Governance 
and Law‘, Hap. qe0, crp. 1773-1774. 
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mpaBHUuk 13. Beka, XeHpu bpexrou (Henry of Bracton).''® 3atro He 
TpeOa fa 4yqu YnHeHUIa Ja ce ,,Statute Law TpeTupao camo kao 
nomyHa Common Law X ja HUje MMao TaKO BeJINKH 3Ha4aj 3a pa3BO] 
eHIIeCKOr lipaBa“, a 4aK U fla je cadyyBaH jezaH Opoj mpecyna y 
KOjHMa cyyMje Hcy TIpHMermnBasIe OpeyOe HeKOor cTaTyTa ako Ou 
OH OHO y CyMpOTHOCTH Ca OMMITHM OOMYajHUM TpaBoM Exruiecke.!!! 
Opakse IIpecyyle 1OBO{OM HeripuMeHe Statute of Labourers u3 1351. 
Toy{MHe HHCY CavyBaHe, asi je 1OKa3aHO Ja Ce JOPpAOBU HUcy THOM 
ya Y CBOJHM JOKYMeHTHMa perucTpyjy Wa cy cympotHo Cratyty 
paqHulMMa uM 3aHaTMjama ucriahupamu Behe 3apaye Of, JO3BOJbeHHX. 


Ca [pyre cTpaue, y yCIOBHMa CpeJ{OBeKOBHEe CTaTH4YHOCTH U 
OTIIOPHOCTH Ha Op3e MIpoMeHe, Ha OBOM MecTy Ou Ce MOTIIO TOBOpUTH 
HO CBOjeCBPCHOj HHeEplMjH y peryiucamy payHompaBHUx obaBe3a. 
IIpu Tome, He Ou TpeOao UCKIby4UTH Ja je OBa HHeEpnja Ousia 
MIOJICTAKHYTAa 2KCJBOM JIOPAOBA Ja Ha CBOJHM MeHOPHjaJIHUM no6puma 
3aIpxKe AYTOHOMH]Jy O07] WeHTpasiHe BlacTH y ccepu perysatuje paya 
cnoOoqHOr UM HecuOOOAHOr CTaHOBHUIUTBa. UHHH Ce a je MOK a Oalll 
Kao MOCeqMWa OBAKBUX HacToOjaba WeHTpaHa BACT MOKyWasa ja 
mpoHale COIOMOHCKO pelliere. 


Cyycka opjamiherma u pasa Koja cy JIOpyOBH Kao MOcMIOAaBU 
W3ryOuUJIM Ha CBOJHM MCHOPHMa KOMIICH30BaHa CY HhHXOBOM HOBOM 
yIOTOM yY OpraHuMa IeHTpasine BaCTH Uy CyACKMM OBsalhemumMa 
Koja cy W0OnM 3a IpuMeny onwiter oOu4ajHor mpaBa u Statute 
law Ha sloKasIHOM HuBoy. JakiIe, ped je 0 HCTHM JIOPAOBUMa KOjH 
cy Y W3BpllaBawby CBOjMX eerupaHux oBNawhema mover Wa 
lipeycTaBsbajy WeHTpasHy BACT, a He Ja HaCTaBe BPIIeHbe COMCTBCHHX 
opjlamtherma Ha HecoOoqHHM WpxaouMMa. Beh og 1351. roqune 
BUTe30BH Cy OWN 3a/lyKeHH Ja Kao UyBapH pesia (y CBOjCTBY CTjyapya, 
wepuda, Oejmuja, KOHTaOa) cipoBose payHompaBHe mpornuce, 
OpxKaBajy Topeak MU ToAHOCe TyxKOe y uMe Kpyue, Te Ja 4eTupH 
IlyTa rose Bple HU cyycKa oBNautherma. Justicies of Labourers 
cy, ca pyre crpaue, Ovusu opsamhenu ja cBakora KO O41 Y HUXOBOM 
IIPHCycTBy WIM HHave TOBOPHO WIM Aeao WoscTpekaBajyhu payqHuKke 
a MOcTyilajy CyMpoTHo payHoMpaBHUM OfpeyOama, ,,cTporo Ka3He™, 
ay ckylajly Ca CBOjHM JJMCKpel{HoHMM oBsialtheruma.'' ToKom WWecTe 


"0 Mihael Nurdberg, Dinamiéni Srednji vek, Has. neo, crp. 170. 
| Cyma Aspamosuh, Bojucnas Cranumuposuh, Ynopedua npaeHa mpaoduyuja, YHuBep3uret y 
Beorpagy : IIpasuu dbaxynret, beorpag, 2021, crp. 225. 


'2 Justicies cy Ap»Kamu 3aceqata Ha boropogu4any Wax (25. mapra), Ha mpa3HuK CBete Maprapete 
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nemeHuje 14. Beka PopMupaHa cy u MoceOHa Tesla cymuja 3a cyherwe 
y paytHuM oHocuma (Justices of the Peace), koje cy y BeIMKOj Mepu 
4YMHMIIM yIpaBo OB 4yBapH pela, KOjH cy WOON HayIexKHOCT Ja 
moctynlajy HW y WpeyMeTuMa Koji cy OWI CKOHOMCKe TIpupoge, oF 
yTBphuBatba Mepa U TexKuHHAa TO ofpehuBara WeHe rBoxha.'!? Kpo3 
lIpH3My WoTpeGe a ce KpaJbeBCKO 3aKOHOAaBCTBO OIM4eHO y Stat- 
ute law kaO IeHTpasHO CIIpOBOAM UM y JIOKasIHHM MUKpocpeyMHama, 
Ocjlabalbe Ha JIoKayIHe (beyfase OusIO je JOrMYHO U WpeycTaBsbasIo 
je JeqHy BpcTy kommpomuca.''* Y opako peqeuHucaHoj y103H Koje 
je IIEMCTBO JOONIO, OHO je HCKOPHCTHIO WaHcy a y OKOHOCTHMa 
onlajlarba CBOJHX TIpHxoya Hajajbe IpHMeHOM CaHKIMja 3aCHOBAaHHX 
Ha Statute of Labourers koMMeH3yje Ipuxofe Ha KOje je paHuje 
MMalIO T1paBo IIpHKYyIJbarbeM MopecKHXx OGaBe3a y 3ajeHUWaMa Koje 
je mpegctapspano.'!> Mehytum, oBu JOKaHH 3BaHMYHMIM Mopasu 
cy a Woloxe 3akuIeTBy a he TparaTu 3a CBMMa OHMMa Koj Ce HHCY 
IpHApxXaBau ospeyaba Cratyta. Ako On UpeKpwIMIM 3aKIIeTBY, 
3a IIpBH TIpectyl uM je cueqoBasia Ka3Ha 3aTBOpa of 40 wana, 3a 
NOHOBJBCHH IIpecTyH Ka3Ha 3aTBOpa OJ TPH Mecellsa, a 3a CBaku ceyehu 
aBoctpyka ka3Ha.''® CaHkuHja je HaBeeHHM CTjyapyuMa, Oe]IMuMa 4 
KOHTaOJINMa CJIeqOBaIa HW ako On Justicies yTBPAMIM a cy NoAHeIM 
HecaBecTaH M3BellITaj WIM a Cy HeLITO O| HUX CaKpHJIN y 3aMeHy 
3a MIOKJIOH WIM HeKy Apyry yculyry koja Ou uM Osa yaubena.!!” 
Y KOHTeKCTy OBOr JesIa paciipaBe 0 ofHOcy Uu3Mehy Statute law u 
oOu4ajHor MmpaBa, TpeOa uctahu u a cy Heka MCTpaxkuBalba NOKa3asia 
ma cy ce Justicies u y cipoBohemy ogpeyaba Cratyta u3 1351. u 
y TyMayery HeroBux Tponuca oO MlaTaMa KOPMCTHJIM JIOKasIHHM 
oOu4ajuMa H JIOKasIHOM Ipakcom.''® 


(20. jyma), Ha Muxospyau (29. cerrremOpa) u Ha CBetor Huxony (6. qeemOpa) u Ha OvsI0 Koj Apyru Daw 
110 CBOjOj FHckpewHoHO] ouenu. The Statute of labourers, 1351, 316. Bertha Haven Putnam, The Enforce- 
ment of the Statutes of Labourers During the First Decade After the Black Death, uaz. eno, ctp. 58. 


"3 Robert C. Palmer, English Law in the Age of the Black Death, 1348-1381: A Transformation 
of Governance and Law Studies in Legal History, Hap. nemo, crp. 12, 15-16; Michael Bennett, “The 
Impact of the Black Death on English Legal History”, nas. qemo, crp. 200. 


4 Daniel B. Kosove, ,,English Law in the Age of the Black Death, 1348-1381: A Transformation 
of Governance and Law‘, Has. jes10, crp. 1769. 


"5 Michael Bennett, “The Impact of the Black Death on English Legal History”, Has. qem0, cTp. 
201. 


16 The Statute of labourers, 1351, 314-315; Robert C. Palmer, English Law in the Age of the Black 
Death, 1348-1381: A Transformation of Governance and Law Studies in Legal History, was. Wes, ctp. 
20. 


"7 The Statute of labourers, 1351, 315. 
''8 Simon A. C. Penn, Christopher Dyer, ,, Wages and Earnings in Late Medieval England: Evidence 


177 


APXMUB, 3-4/2021 - Muaow II. Cmaunxoeuh, Statute of labourers — jedan (ne) 
yenelu npaeHu odeoeop cpedroeekoene Exenecke Ha Opywumé6eHo-eKOHOMCKe 
nocaeduye kyze (cmp. 145-188) 


Pa3m03uMa HelIpHMeHe ofpeyaOa eHrecKor payHor 
3aKOHOMaBCTBa y WOOa Kyre TpeOa oORaTH U jeqaH MmpaBHo- 
IICHXOJIOWIKOr KapaktTepa. Y yculopuMa KaTacTpodalHe CMpTHOCTH 
W3a3BaHe KYTOM HM HeMOryhHocTH WpxKaBe HM UPKBe, Kao TIaBHUX 
CpeHOBEKOBHUX ayTOpHTeTa, Ja ayy aleKBaTaH OJTOBOp HU IpyxKe 
ToMOh JbyquMa, KOjH cy Ha OHO WTO HX je OKpyxXKHBaIO MOpasIM 
ryleqaTu Kao Ha alloKasrunicy, ocehaj OectiomohHocTH, yrpoxKeHOcTH, 
OMLITe HECHTYpHOCTH H T1posa3HOCTH XKMBOTA, IIpHpOHO je FOBeO JO 
ypyllaBatba Taya Baxeher ApyliTBeHor H MopasHor HopetkKa. be3uahje 
HW HeH3BeCHOCT KOjH Cy yculequIM Kao pedieKc y IPBOM TpeHyTKy, 
CMeHMJIM cy ToTpeOa a Ce OBO3EMAJBCKH 2KUBOT, Y KOHCTaHTHOM 
WUIMeKUBalby CKOpe CMpTH, Oap MasIO HCITyHH MpHjaTHOCTuMa U 
pagouthy.''? JeqaH eo CTaHOBHUIITBA je CBE TO OJBEIO y OaBatbe 
MOPOMWMMa M KPHMHHAally, HOK je KO Apyrux CTBOpHIO CBeCT Ta 
HajMatbe LITO 3aciyKyjy jecy OoJbU ycIOBH pajia HW *KHBOTA. Kaya [puna 
CMpT HeMMJIMIe KOCH Ha CBe CTpaHe, Kayla cBakH Exrie3 mpocedHo 
octaHe 6e3 TpehuHe HIM YeTBPTHHE CBOje MOposMe, 1O3HAaHHKa HU 
(beyqamHuXx rocroyapa, HU TO aKo je uMao cpehe a MpexuBH, BUIIe 
He TOCTOJH TakBa ipaBHa HOpMa 4uJa OM UMMepaTHBHOCT MoTVa ja 
Hajjaua CBeCT Jja je CMpT CBHMa OIMwKa Hero Ukajla Ui ja He MO3Haje HU 
cTaTyCcHe HTH pyre pa3suKe. Y TaKBUM OKOJIHOCTHMa, Huje ce 3HasI0 
ja 11M he payjHuk HIM (beyasTHU rocnosap JOBOJbHO MOxKUBETH Ja Oye 
y MOryhHocTHu Ja IpHMeHH YrOBOpHeE WJIM 3aKOHCKe OOaBe3e. Compt je 
Ouija NOCHeyHa CaHKIMja Koja Ce HEYMUTHO CBUMa IpHOMKaBalia. 
DMeyyanHu rocnoyap BUe HUje MOrao Ja MIpyxXKU 3allITHTy, Koja 
je ocHogBa (beyfamHor yropopa. Oryya, Hema HH Ipyxatba ycilyra, 
HHT W3BpllaBawha OOaBe3a TIpeMa (beyasIHOM Tocoyapy, Kao 
lipoTuBnpectaunje. Hema ctpaxa of ApxKaBHe CaHKIWje, HATH CTpaxa 
oy (He)mpumene Statute of Labourers. Cpe Hajus1a3v CTpax Of| CMpTH. 


VUnaxk, uaxo Ordinance of Labourers u Statute of Labourers y 
CyLITHHU HUCy UMasIM MHOrO edbeKTa HU HHCY OCTBAapHIN pe3yITaT 
KOJjH cy Kpayb Expapy II u Mapnament o4exusasu, He Moxe ce pehu 
a CY OB 3aKOHCKH porucn Ons Oe3 UKakBOr 3Hayaja. 


from the Enforcement of the Labour Laws“, Has. yes10, cTp. 366. 

119 “A enmmyemuja je ipHHyhapasa 4yoBeka Ja CBAaKM MHHYT MOcMaTpa KaO HpHBpeMeHO OMararbe 
Ka3He, JIOK My Ce Ha XOPH30HTYy HLTA Jpyro HHje yka3HBasI0 10 OnMcKa cpt... KoHadHo, Ta HeyTOJbHBa 
*el) 3a KUBOTOM IIpou3ia3vs1a je 13 CTpaxa oy OsMcKor Kpaja, Oopehu ce ca OMaMOM TIPOTHB NOMHCJIM 
Ha era. Y HeyMepeHOM y31H3aby BPCJHOCTH 2KHBOTA BU eO Ce HAYHH Ja Ce yMaKHe HeTOAHOMWEHBO} 
onceyuytoctn cmphy,* uctuse )Kan Jlenumo. Zan Delimo, Strah na Zapadu (Od XIV do XVIII veka), 
Opsednuti grad I, Has. qeno, crp. 159, 163. 
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IIpe cBera, y caBpeMeHo] Hayl{H ce apryMeHTyje Ja Ou Oe3 OBHX 
lIpomuca pact 3apayja U MHdaTopHa ciiMpasia BepoBaTHO yOp3aBasIn 
Ca JOI Make KOHTposle OF cTpaHe WeHTpasHe Buactu.'*’ Tlopex Tora, 
pad{HompaBHe HOpMe cy 3alIpaBo HajBUllle LWTHTHJe BIaCHHKe MarbHX 
3€MJbMIIHUX Woceyla, KOjJM HHaye He OH MOTIIM a H3pxKe TpeKHIWIHY 
yTaKMUIly Ca BesIeMOCeTHHIIMMa Y HOTpa3H 3a paytHOM CHarom.”7! 


Ha Taj HayHH je 3aKOHCKHM IlyTem y jexy LpuHe cmptu 
y4HbeH Baka KOpak Ka OUYBAY MHHUMYyMa JIpylITBeHe HU JbyCKe 
COUMAapHOCTH UM ClipeyaBawy Jajbe Mosapusalnje y ApywiTBy. 
VUctoppemeno, oBako cxBahenu, Opgonanca u3 1349. u CratyT 13 
1351. roquHe ToMaso u3HeHahyjyhe, mpeyctaBsbajyy OKyMeHTe 
KOJHMa Cy IlOCTaBJbeHH TEMeCJbM HM HEKUX CaBPpeMeHHX Hayedla paHor 
lipaBa. 3aucta, M He CaMO Ha IIpBH Horley, OBMM AKTUMa Y4HEECH Je 
HOKyllaj CTBapatba IIPOTOIMIaHCKe MIpHBpeyle, OTpanHHyaBalba TP»KULHEe 
yTaKMulle H cyloboxe yroBapata u3Mehy payqHuka u WocuosaBala, 
CKOpO cacBHM je HcKJby4eHa cIOOosa KpeTabha JbyM UM Kanutasia, 
yak Je H aupMucana jequa (opma pHHysAHor pala. Mehytum, Ordi- 
nance of Labourers u Statute of Labourers Mory ce caruieqaTu HW Kpo3 
apyraqnjy mpu3my. 


OnOnjatbe payHuka Jia IpuxBaTe HaMeTHYTE, a MOHeKaa Yak 
BHIle 3apaye O, OHUX TIPOMMcaHux pastHHM 3aKOHOaBCTBOM, OCeOHO 
y OKOJIHOCTHMa Yy KojuMa je BehuHa UX Ona y TeLIKO] ECKOHOMCKO} 
CUTyallHju, OusIO je, H3 yruia WocuoMaBalla, MOTIYHO H€CXBaTJBUBO. 
V3 yruia payqHuka, u300peHe Bulle 3apayle y3 WoAaTHe MoroqHOCTH 
(pe cBera y xpanu u uhy) mpeyctaBybau cy AparoljeHo H MyKOM 
w300peHo paso Ja je{HOM Kala Cy 3a{OBOJbUJIM CBOje esIeMeHTapHe 
TloTpeOe H eBeHTyasIHO CTeKIIM HM HajMHHUMaJIHHjH BUIUAK CpeycTaBa, 
caMH ojiyye ja JH he, Kayja, KOJIMKO HM Of KOJHM yCIOBUMa paquTH, 
OJHOCHO la olITHpajy U3Mehy oAMopa O]{ TeHIKUX MOCIOBa HW WOLaTHe 
3apaye. To u300peHo MpaBo je u3rIeqa KOH3yMMpasio M MoryhHoctT 
Wa pajle 3a BpeMe T1pa3HuKa UH TaKO, CyIIpOTHO ofpeyqOama Cratyta, 
MOHOBO Oyly AonaTHO miahenu.'” Y Tom cmucsty TpeOa TyMayuTH U 
20 Mark A. Senn, “English Life and Law in the Time of the Black Death, Real Property”, Has. qes10, 
ctp. 574; Michael Bennett, “The Impact of the Black Death on English Legal History”, Has. qes0, crp. 
198. 


1 VWcro, crp. 201. 
'22 Simon A. C. Penn, Christopher Dyer, ,, Wages and Earnings in Late Medieval England: Evidence 
from the Enforcement of the Labour Laws“, Hap. yes10, crp. 372-373; John Hatcher, ,,England in the 
Aftermath of the Black Death“, nas. eno, crp. 27, 31. IIpema Hexum nogauuMa, y Enrmeckoj ce mpe 


1348. Opoj mpasHH4HHx HepayqHHX Jana KOjM HUCy Maya y Hesesby Kpetao usMehy 20 u 27, a og 
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HbHXOBO OOpaharse Kpasby 1381. rogue y KoMe Je peyeHo Ja ,,HHjeaH 
YOBeK He Tpea Ja cIyKU OVIIO KOr YOBEKA OCHM Ha OCHOBY CBOJe 
COICTBeHe BOJbe HM Ha OCHOBY MyHOBaxKHOr cropa3yma.“!*? TlojauaHa 
TlOTpaxkiba pajylHuKa HU TaKMWYerbe 3a TIpHAOOMjakwem pasa cejbaka 
HW 3aHaTIIMja, y3 WOOOJbINare YCIOBa HUXOBOr pajja, HECYMHbMBO Cy 
yTuuau a caMu TouHy cede BHLIe a BpesHy]y, alu U Wa WOBesy 
y lIMTathe 10 Tala HeCIOpHe ApylITBeHe ayTopuTete u OOpacte.!”* 


Y OBaKBOM pe3OHOBalby M MOCTYIarby H€CyMHDMBO Ce MOry 
YOUTH KOpeHH NoOojbIakba MONOKAja paqHuKa MU yCiOcTaBsbakbe 
Havejla Ha KOJHMa Ce 3aCHHBa HM MOepHO paqHo mpaBo. JeqaHnyT 
Kala cy 1poOwsn HW paBHy U MICHxOOWIKy Oapujepy, HU 3a payHuKe, 
HM 3a WOcuOAaBle BULIe Huje OM0 Moryh moBpatak Ha CTapo cTame. 


30or cBera HaBeyleHor Moxe ce pehu ya cy Ordinance of Labour- 
ers u Statute of Labourers ipeyctTaBsbaiu yBoy y peyqedunucare, a 
TIOTOM MH nUYe3aBarbe (beyaHuXx oWHOca y Enrieckoj. Knacwuune 
(peyyasiHe yroBope, 3aCHOBaHe Ha JIM4HHM OJHOCHMa Ht BpeyHOCTHMa 
JOjaIHOCTH H 3allITHTe, 3AMeHMJIN Cy y IpaKcH MpOTOTpXKHIIHH, pani 
KallMTaJIMCTH4KH OJHOCH, yYTeMeJbeHH Ha Be3aMa KOje BUILIe Hcy Ouse 
muuHe, Beh CTporo CKOHOMCKe IIpHpore, Tj. KOje cy MoApasyMeBare 
3aMeHy pajia 3a HoBall.'~> Ope Hose peslaluje oulakiasa je nopehana 
MOOMJIHOCT payHHka, Koji cy, Oyzyhu a HUcy OMIM BIIAaCHMIM 3eMIbe 
Ha KOjOj cy payWin, Jake OWIy4MBaIM a Ca CBOJOM CKPOMHOM 
IIOKPeTHOM MMOBHHOM HallyliTajy CBOja MecTa y MOTpa3H 3a MOCJIOM 
Ha KOMe Cy MOTI a WOOujy Bue 3apaye Of OHUX KOje cy Ouse 
MaKCHMU3MpaHe pa{HOMmpaBHUM MpomucuMa, YAMe cy WOaTHO 
pacTakaJIM CeHHOpcKo-Ba3amHe ofHOce.'*° Ha Taj HadMH Megajyhu, 
ako je IWJb payHompaBHUx IIpomuca JOHeTHX y jeky kyre y Enreckoj 


cpequue 15. Beka 3BaHHYHHX TIpa3sHHKka je Ow0 46, of Kojux je 38-43 nagano y Ipyru Wan y eqmMuyu 
OcuM Hejesbe. TuMe ce oOjarHaBa ja HoBehate 3apajja HUje HCTOBpeMeHO 3Ha4yHJI0 OHTHO MOBehare 
lipuxoya pagquuka. Buyetu ca yryhupatuma: Remi Jedwab, (et al.), ,,The Economic Impact of the 
Black Death”, Has. eno, cTp. 18. 

'3 The Anonimalle Chronicle, 1333 to 1381, ed. V. H. Galbraith (Manchester, 1927), pp. 144-5, 
HaBeyeHo mpema: John Hatcher, ,,England in the Aftermath of the Black Death“, Has. qemo, crp. 27. 

4 Vcro, ctp. 33. 

125 [paso 3acHoBaHo Ha cTaTycy ycCTyMasio je MeCTO TIpaBy 3ACHOBaHOM Ha CKOHOMCKHM O7HOcHMa™. 
Mark A. Senn, “English Life and Law in the Time of the Black Death, Real Property”, nas. qem0, cTp. 
574, 577. Cum4uo: William Rees, “The Black Death in England and Wales, as exhibited in Manorial 
Documents”, HaB. Jes10, cTp. 35. 

6 Mark A. Senn, “English Life and Law in the Time of the Black Death, Real Property”, Has. 
qeno, crp. 575-576. Y uctom payly, Ha crpanuun 584, Cex HaBogu Hu OBO: ,,AKO Ce HeMOMHYHa payHa 
cHara CMaTpa OCHOBOM (peyylasIv3Ma, OHa je [pHa cmpT 3Ha4HJIa Heros Kpaj.“ 
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OHO clipedaBake HapyllaBarba (eyasHe ApPyWITBeHe MMpamuye u 
oHeMoryhaBalbe HWPKUX COjeBa ApPyWITBa a CTHuawmemM Mohn u 
cTaryca yrpo3e Bulle cmojeBe,'*’ OHa He CaMO Ja Taj IWJb Huje 
ocTBapeH, Beh je y TyWKeM llepHoyy HacTyiMo NMOTHYHO cympoTaH 
ecbekar. 


UctTunn 3a Bosby, Ipollech ypyliaBakha (beysauHor WoperTKa u 
ogHoca u3Mehy cennopa, Ba3asia HW KMeTOBa Cy y Enrieckoj 3an04esI 
3HaTHO paHuje, jou y 12. Beky, kayla je ormovena emMaHintalyja 
KMETOBAa IIpeTBaparbeM ycslyra Ha koje cy OnsM OOaBe3HH CBOJHM 
ceHHopumMa y HoByaHa faBarba.'*® [pHa cmpT je oBe Uporece 
caMo yOp3asia, Ip TOMe, MOxKa HW TapayoKcasHo, FoBoyehu 0 
ToOosJbIlawa paBHOr TWouoxKaja WH WoBehara 2%XUBOTHOr cTaHapya 
OOW4HUX JbyIM y CpeqHoBeKOBHO] Espomn.'” 


4. 3AKJbBYYAK 


Ilanyemuja kyre (I[pHe cmpru) koja je xapana A3nHjomM u 
Esporom y tmepvorzy of 1346. no 1353. roquHe ofHeIAa je, mpema 
HeKHM TIpoleHama, of 4 Wo 2 *xHMBOTa Ha Ty EBpone. JeqHa on 
papa Koje cy Ouse HajTexe ToroheHe oBOM Oosemhy Ousa je 
Enrecka, Koja Je yclley, kyre octama 6e3 30-50% cBor CTaHOBHHILITBA. 
Jlemorpadcka u ApyuiTBeHa KaTacTpodpa ocTaBusia je CBOje 3HadajHe 
Tlocuequye HW y OOsacTH CKOHOMHJe H TpaBa. 


Y Enreckoj je 3HavajHoO CMarberbe pate cHare, Koje je 
HacTyNMIO Kao Mocieyquya Kyre, OBeO WO 3axTeBa 3a BehuM 
HayOKHajjaMa 3a pajl KOJe Cy CeJbaLITBO H 3aHaTIMJe HCTHUAIM Ipema 
JIOPHOBUMA, a TOCIeqM4HO U WO uHdaynje. Exrmecku Mapnament 


27 Daniel B. Kosove, ,,English Law in the Age of the Black Death, 1348-1381: A Transformation 
of Governance and Law“, nas. emo, crp. 1771. Peauma Xayepa (Hatcher), ,,Haxuajie 3a pal M MecTO 
koje cy OOH4HH JbYIH YKUBAIIM Y CKOHOMCKO] H ApyLITBeHO] XMjepapxHjH, MIpeCTaBsbasie cy HajBaxkHHy 
Opury 3a cBaKora y CBHM pa300JbuMa H Ouse Cy CyBHUIe BaxkHe Ja Ov Ouse MpelyuiTeHe TejcTBy 
TP2KMINHHX CHara.“ John Hatcher, ,,England in the Aftermath of the Black Death“, Has. yeso, crp. 10. 

28 Mark A. Senn, “English Life and Law in the Time of the Black Death, Real Property”, Has. mem0, 
ctp. 585; William Rees, “The Black Death in England and Wales, as exhibited in Manorial Documents”, 
Hab. emo, crp. 35; A. W. Sloan, “The Black Death in England”, Has. yemo, crp. 648; John Hatcher, 
,,England in the Aftermath of the Black Death“, Has. eo, crp. 6. [Ipema HexuM mpoljeHama, KMeTOBH 
cy oxo 1300. roquue y ykynHoj nonynayHju Enrmecke yuectBosas ca oKo 50%, a oxo 1400. ca 35%. 
Remi Jedwab, (et al.), ,, The Economic Impact of the Black Death”, Has. qem0, cp. 30, 32. O oBoj Temu 
BuyeTH WeTasbHuje: Howard Levi Gray, ,,. The Commutation of Villein Services in England before the 
Black Death“, The English Historical Review, Oxford University Press, Oxford, No. CX VI/1914, Vol. 
XXIX, crp. 625-656. 


29 Remi Jedwab, (et al.), ,, The Economic Impact of the Black Death”, Hap. emo, crp. 19. 
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je y3 Moypurky kpasba Eypapya UI noxymao ya ciipewn Moropiiarbe 
J{PYWITBCHUX HW CKOHOMCKHX TIpwinKa JOHOMeHemM Statute of Labour- 
ers 1351. rogquHe, Koju je MpescTaBsbao AOMyHy U Mpeyn3uparwe 
Ordinance of Labourers u3 1349. royune. OnpeqOama OBor 3aKOHCKOr 
TeKcTa BHCHHa HayHula MaKCHMU3HpaHa je H (PUKCHpaHa Ha OHaj 
W3HOC KOJIMKO je HayOKHaya 3a pay u3HOcHIIa 1346. roquHe, Tj. mpe 
vw30ujarbha TaHyemuje kyre. Taxohe, mpeypuhena je oOaBe3a paya 
3a CBe TeJIeCHO ClocoOHe MyllIKaplie HW %eHe MJIahe o9 60 roqnuHa. 
Haj3aq, payqHuuuma je Ouro ctporo 3a0pameHo Ja Hallylitajy 
cBOje MOcMOzaBle Oe3 HUXOBe CarlacHOCTH UH Ja ofaze y Apyre 
KpajeBe 3eMJbe y TOTpa3H 3a MOBOJBHHJUM YCJIOBUMa pala. CaHkyje 
3a HeMOcTynawbe MO ofpeyOama payHOr 3aKOHOAaBCTBa Ouse cy 
JJOMMHaHTHO 3aTBOPCKe HW MeHasIHOr KapakTepa. 


Oxo wiTo je Statute of Labourers tporyctTuo fa perymue jecy 
TOCIeqHWe CMpTHOCTH Of Kyre y edly y KOMe cy JIMHeapHo oBesle u 
WO yMaberba yKyIHor Opoja oOy4eHHX HM KBaJIMTeTHUX 3aHaTIIMJa 
IIOJBONpHBpeAHUKa, Te Ce jaBuJIO H IMTakwe paya caOor KBasINTeTa, 
yecTo mpahenor Hemapom u HeogroBopHouhy. To je y w3BeCcHO} Mepui 
IOCTHTHYTO TeK HakHaHO, Kpo3 writ of assumpsit u WoceOuor writ 
of tresspas vi et armis. 


Hosune koje je WeHTpasHa BuIaCcT WOKyMasia a yBeyle y ExrstecKoj 
mlocpeyctBom Statute of Labourers cy cpeykymHo rieyajyhu Ouse 
cna6or edexta. OBo TipeBacxogHO 300r Tora WITO OHe Hcy 3acTa 
WOBeNe JO MaKCHMH3al{Mje HaHa 3a payHUKe UW CeJbaKe UM WTO HUCy 
clipedie MOOMIHOCT page cHare. Grosso modo, kao je{HO Moryhe 
oOjalitHerbe clade yYaHHKOBUTOCTH payHONpaBHHx Mmpormuca Mory ce 
HaBecTH HeyocTallM y caMoM TexkcTy Statute of Labourers. Herope 
HOpMe cy y jCqHOM esy Ouse HelpelH3He, T). LIM“poOKO (opMyHcaHe, 
WOK cy Y Apyrom jlely, 1paBHOM TeXHHKOM numerus clausus 
W30CTaBJballe MOryhHOcT 3a IIpHMeHy y jeqHOM Opojy ciry4ajeBa. 
Octaje OTBOpeHOM JMJIeMa Jia JIM Cy OBM IpeBuyN kpasba Eypapya III 
vu Ilapnamenta OnIM XOTHMNYHN, 3apayl peslakcuparha IpyliITBeHHx 
HalleTOcTu, WIM cy OnsM HecBecHH. J[pyro Moryhe oOjalliHerme 3a 
ca6 pe3yiTaT mpuMeHe Cratyta u3 1351. rome TpeOa TpaxuTU y 
tlopemehajy xujepapxuje U3BOpa eCHIIeCKOr CpeAHOBEKOBHOTr lpaBa 
WO Kora je JOBeI0 HeroBo AOHOMIeHe. Opal JIerucsaTHBHU MOyxXBaT 
IipeylcTaBsbao je HOBHHY 6e3 mpeceyaHa y cpeqHOBeKOBHO] Exr1ecKoj, 
jep je Nogzpa3yMeBao WiMperwe HalexHOCTH WeHTpasiHe BuIacTH U 
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Statute law Ha perylicarbe CKOHOMCKHX IIMTakba, IITO je 10 Taya Ons10 
y HajlexKHOCTH JIOKaHOr OOMYajHOr MpaBa HM OMMTer OOM4ajHor 
lipapa Enrsiecke. 


Vnak, He Moxe ce pehu ya Statute of Labourers Huje uMao 
Oalll HUKaKaB y4HHaK, MOceOHO y KpaTKOM PoOKy, jep je HerOoBUM 
JOHOMCHEM KOJMKO-TOUMKO ycnopeHa HHdsaTopHa ciMpasia Koja 
je Hactana kao nocneguya LpHe cmptu. Takohe, oBHM aKTOM 
HelpHcTajabeM paHuka HU 3aHaTIMJa Ha Orpanvyersa Koja Cy WM HUME 
HaMeTaHa OTBOPeH je IIpocTop 3a yTeMeJberhe HW HEKUX MOJePHHX 
Hayella payHOr TpaBa UM 3alliTHuTe papa payHuKa. Ha wimMpem myiany, 
CraTyToM cy camo yOp3aHH IIpoljecn pactakatba (peyasHor MoperKa. 


Uckyctsa Enrsiecke u3 cpeguue 14. Beka W Ha4uHH Ha KOjH 
je OHa IipaBHuM MepaMa ToKyllasia Ja ce ofympe mocuegqnuama 
I[pHe cMpTu Mory y H3BeCHOj MepH Ja MOcJyxKe Kao CMepHUa H 3a 
Oopby caBpeMeHOr pyllitTBa mpoTuB Bupyca COVID 19. Toxa3amo 
ce ja je 1paBHOM peryaTHBOM HeMoryhe mpHHyqHO ycMepaBaTu 
JIPylWiTBeHe TOKoBe, Beh Ja OHA MOxXxe Ja TOCIIy2KU CaMO KaO HHXOB 
Kopektus.'*° To ce MoceOHO OAHOCH Ha MOLITOBarbe IIpaBa payqHuka 
MW Ha OMoryhaBalbe OABUJarba COOOTHe TpxKUWIHe yTaKMULe, aja 
ONCTpyKUMJa IpaBHOM perylaTHBOM y YCJIOBHMa TlaHeMvja MoxKe 
OTH CaMO KOHTpaliposyKtTuBua. [paso je yckaheno ca mpupoxqHuM 
3aKOHHMA, a HelpaBo Ma Wly3Hjy a Mowe ja WX Merba. 
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Milos P. Stankovié 


STATUTE OF LABOURERS - ONE (IN)EFFICIENT LEGAL 
RESPONSE OF MEDIEVAL ENGLAND TO THE 
SOCIO-ECONOMIC CONSEQUENCES OF THE PLAGUE 


- Resume - 


The subject of research in this paper are the most important provisions and 
scope of application of the Statute of Labourers, as the legal response of England 
to the socio-economic consequences of the plague. The aim of the research is to 
explain whether and to what extent this reaction was adequate. In that sense, his- 
torical, dogmatic and normative scientific methods are applied. The demographic 
and economic consequences (decline in real wages and inflation) left behind by 
the plague are pointed out in the second section of the paper. The third part of the 
paper deals with the reasons for the enactment of the Ordinance of Labourers in 
1349 and the Statute of Labourers in 1351. The most important provisions of the 
labour legislation (restrictions on the amount of wages, prices and mobility of 
employees) and the sanctions that followed employees and employers who did not 
comply with these norms are pointed out. In the fourth part of the paper the main 
examples of non-application of English labour legislation adopted during the plague 
are analyzed. At the same time, an attempt was made to explain the reasons why the 
Statute of the Labourers did not achieve the goal set before it by King Edward III 
and Parliament. The author draws two conclusions. First of all, the provisions of the 
Statute of Labourers did not have the expected effect and were applied only in the 
first decade after its adoption. On the one hand, the reasons for that should be sought 
in the legislative technique and the way in which its provisions were formulated. 
On the other hand, the explanation can be found in the strengthening of the central 
government, the growing influence of the Statute of Law and the suppression of 
the common law and local customary law, which was one of the consequences of 
the adoption of Statute of Labourers. Nevertheless, labour law enacted in England 
during the plague managed to stop the inflationary spiral and laid the foundations 
of modern labour law and increased employees’ rights. To the extent that it has 
followed everyday life needs, it can also be a guideline for modern legislators in 
the fight against the COVID 19 pandemic. 


Keywords: Ordinance of Labourers, Statute of Labourers, Medieval England, Black 
Death, plague, wages, inflation, restriction of employees’ movement, 
employees’ rights. 
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Meeampeno yuueep3sumem 


U3bOP CYIWUJA U HESABUCHOCT CYJICTBA, 
JIETMTUMUTET U3BOPA VW TIPOBJIEMM 
Y TIPAKCH 


- Castcemak - 


Hecnopna je eascnocm cydckKe 6acmu U HaYUH reHoe2 
cbynKyuonucarod y 2106alHoj OpyuumeeHoj peasnocmu. Omyoa 
u 3HaYaj Numatea uzb0pa Ha cydujcKy dyuKyujy. Ynopeduo 
nocmampajyhu uz06ojulda cy ce mpu 00 4uemupu yobuyajena 
HAYUHA OOHOCHO MOOela Uz00pa CyOuja Ha cyOujcKy dbynKyujy: 
u300p 00 cmpaHe camux cyouja (career judiciaries), umMeHo6atbe 
00 He3aeucHux Komucuja (independent comission), umMeHo6arbe 
00 cmpaHe npedcmasBHuYKux Mela UU CapAaOPLOM 3aKOHOOAaBHE 
u uz6pwuHe elacmu (cooperative interaction). Ceaku 00 mux 
Modeia mpebaio 6u 0a 06e3be0uU NowmMoOEaree HAjearcHUjUux 
Hayeld cyOcKe elacmu Kao wmo cy He3aeucHocm, CmanHocm 
cydujcke cbyuxyuje OOHOCHO HenoKpemuocm cyduja, C1OO00HO 
CyOUjCcKO MuULeroe, NDodecuonasuzam (accountability), Kao 
Haueld Koja cy nodépeHyma MehynapoOdHum cmanoapouma Uu 
npuxyunuma u Moey ce Hahu y eehunu OemoKpamckux npaBHux 
cucmema. Y noenedy mModela uz60pa cyduja, pemKo ce cpehy 
yucmu modenu (u300p V pyKaMa 3AKOHOOaBHE UU UZ6EpWUHe 
6lacmu usu came cydujcKe cmpyke), 6eh cy mo yenaeHom 
Mewoguma mela, ca yusem Oa npudobujy nezeumumumem 
OOHOCHO Wmo wupy nodpuKy jaeHocmu, epahava. Mehymum, 
yak u HenocpedHu uzb0p CyOUuja Ha HapoOHUuM uzb0puMma Kao 


*  Aytopka je ZoueHT Ha [IpapHom (paxysttery Meratpeuy Yuupepsuteta y beorpagy. EnexrpoucKa 
ajlpeca ayTopa: snezana.ra26@gmail.com 
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Model uma, Kao u ceéu Opyeu ModelU, C6oje HeEOOCmam«Ke KOjUu 
ce yeuhajy y npaKcu u npaéeuxu cucmemu ux Mopajy pe@opmama 
elumunucamu, MOOUduKkyjyhu ux c epemena Ha epeme. 


Keeyune peu: u300p cyduja, cyoujcKka dbyuKyuja, uzbopnu 
Mooenu, 1e2zumumumem, 2pahaunu. 


1. YBOX 


Cylcka BllacT y CBaKOM CaBpeMeHOM JpylITBy MMa BaxKHY 
apyuirBeny (pyHKUMjy 3alliTuTe HajBuuiMx Bpequoctu. UckycrBa 
HajHalipeqHHjux Wopeyaka Hac ye Ja y JepuHUcawy THX BpesHOCTH 
Mopa y4ecTBOBaTH Hapoy. Tako, aMepvuKka sMOepamHa WIKOsIAa 
ceyjaMJjeceTHX rosMHa MIpOwWor Beka 3acTyIasia je CTAHOBHLITE Ja ce 
CHCTeM BpeHOCTH Mopa MocTHhu KOHCeHCYCOM aMepuykKor Haposa. 
Ose BpeJHOCTH Ce, HapaBHO, Mealy KPO3 BpeMe HU CBe TpaHe BIacTH 
cy OTOBOpHeE Ja 4yBajy yCTaBHH Mopeyak. Kako Biayajyha BehuHa 
epUHULUe Te BPCAHOCTH HM M3J1a9%Ke UX MaFbHHH, CaMo je Cy Taj Koj 
Ma jJ@qHHCTBeHY YlOry 3allITHTe IpaBa, a y OKBUpy CHCTeMa ByulacTH 
Koj omoryhaBa Behuuu Ja Bulaya.' 3aro je M Ha4YHH U300pa cyquja 
BaKHO, He CaMO TeopeTckKo, Beh H MMTakbe Mpakce, OAHOCHO HayHHa 
cipoBohera mpouexzypa u mpoOsIeMa KOjH Ce TOM IIPHJIMKOM Mory 
TojaBuTu. 


V360p cygquja noxBpruyT je MehyHapoqHuM cTaHyapyuma 
MW TIpHHUWMHMa WU 3aTO Cy KPHTepHjyMU UW Hayeia 10 KOjHMa ce 
oOaBJba Cy{Hjcka PyYHKUMja HU cripoBore H300PH CIM4HM WIM TOTOBO 
UCTOBETHH, Oe3 OO3upa Ha TO KOjH je MpaBHU CHCTeM y IMTaBy: 
He3aBHCHOCT CyAMja, CTAIHOCT cyqujcKe (yHKUMje, HeMOKpeTHOCT 
cyMHja, CIOOOTHO CyIHjCKO MUIJberbe, IpodecuoHan3am (account- 
ability), ctpora 3aKOHCKa perylaTuBa y Torieyy CMeHHBOCTH, 
3a0paHa QMCKpMMuHalluje y Morleny pace, moma, Ooje Koxe, 
pesmruje, noua Ore CouMjasHor Wopeksa, cTapocTH, cOOoAHOr 
MMULberba.” 


Y3eBlIH y OO3Hp OMLITe HOCTaBKe, MOTpeOHO je pas3MOTPHTH CBe 

KapakTepucTuke, TIpeHOCTW WU HeWOCTaTKe MOJCesIa nu300pa cynyja, 

' William Wiecek, Liberty under law — The Supreme Court in american life, The Johns Hopkins 
University Press, Baltimore, 1990, crp. 190. 


2 


Bug. UN Basic Principles on the independence of the Judiciary, 1985. 
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HUCTOpHjcKe HW ApPyMITBeHe KOHTeKCTe y KOjJHMa Ce OHH OCTBapy]y 
MW yoOuyajeHe TpoOsIeMe MIpHJIHKOM OCTBapHBarba. CBeobyxBaTHa 
aHasIM3a MOMOrIa OM eIMMMHHCabby poOsema KOjH Ce MOTy jaBHTH 
IIpHJIHKOM H300pa CyqHja UW OHA MOXKe OUTH MOMA3HITe 3a CBaKy 
O30HJbHY pedbopmy cyMjcKor H300pHor CHcTeMa H, OMIITe y3eTo, 

pedopmy IIpaBocyha. OBo HapounTo ako ce HMa y BU Ja je cyacKa 
BUIaCT J@qMHa BulacT y CHCTeMy BIaCTH KOja je OBNawhena ja 
IIpeHcHMTyjJe akTe Jpyrux BACTH, a Ja Te BulacTu HUCy OBaLIhene 
]la Ipeucnuryjy exe akte“?, 1 TaKBUM OBsalheruMa Cy{CKe BACT 
ycrlocTaBJba Ce heHa paBHOTexka Ca [pyre Be BIAaCTH, JIerMcIaTHBOM 
HW er3eKyTHBOM. 


2. HESABUCHOCT HW OCTAJIN MPMHUMIMIM 
®YHKUMOHUCAMA CYJICKE BJIACTU 


CyoBu ce yriaBHOM Jje@uHUUIy Kao pxKaBHU OpraHu Koj 
cy CaMOCTaJIHH H He3aBHCHH y CBOM pajly, a KOjH cyjje Ha OCHOBY 
ycTaBa, 34KOHa M Apyrux OMMITHX akaTa, JoMahux u (IpH3HaTHXx) 
mehyHapoguux. Y cyhey yuecrByjy cyquje 4 cynuje NopoTHuuL, a 
y onpeheHum cyoBuMa To Mory OUTH Camo cylHje. 


Exponia ce ompeylesbyje 3a cyhere mpodecnonamala cMarpajyhu 
TO pellleHe MHOFO OOjeKTHBHUJUM: cyMja JOHOCH OfsyKe ocrobo0hex 
HeKHX JIMYHUX Tpespacyya, a MOTOM, KOH@pouTalMja pasIM4HTHX 
MUllJberba y Behy je Ha4dHH Ja ce u3a0epe Oosba ComyuNja. OBye ce 
HeMHHOBHO Hamehe u MTarbe OfToBapajyhe yore Mopote, Kao oOMKa 
JIeMOKpaTH3aluje y BplleHy cyqujcke pyHKunje.* Mma u eppormcKux 
IipaBHHXx CHCTeMa y KOjMMa je, MehyTuM, Kao HIp. y OeIrMjcKoM, 
OTBOpeHO TMTabe yyeutha HempopecnouasHUX cyquja WopoTHuKa. To 
ce JlelaBa 300r KpHTHKa Ha padyH HUXOBe HempodecnouaHOcTH, y 
ouHOcy Ha TOMeHyTy podecnouasHoct (mpodecuouasHUx) cyquyja 
KaO H ,,3aXTeBa 3a IIpodecHOHasIHOM IIpHMeHOM TipaBa“.° 


Yueuthe cyquja MopoTHuka, Mo3uBajyhu ce Ha uyeje Pycoa, 
3aroBapa Ce HapOdTO Y KPHBHYHUM, BOJHUM H TOCTYMMMMa TIpoTHB 
cmoOoye WITaMie, re ce KaO pa3103H HaBoOse pa3z03H comMjasHe, 


> Mupocsas )Kusxosuh (ef al.), Yemaeno npaeo, Merarpeuy yHusepsutet, beorpag, 2015, crp. 
132. 


4 Jocun bpxunh, Modepuuszayuja ynpaene u npasocyoue Oeramuocmu, beorpag, 1971, crp. 10. 


5 Mupocsas )Kusxosuh (ef al.), Yemaeno npaeo, Has. Aeno, ctp. 133. 
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IICHXOJIOMKe, XyMaHe, lla 4akK HM MOpasHe mpupoge®, amu F) Delp- 
eree TIOJBIAI Ja TAKBO pellieHhe MOpa HMaTH yIOpHLITe y caMOM 
ycTaBHOM TekcTy’. Tako, y HallieM IpaBHOM CHCTeMy, y CKlajly 
Ca eBPOICKOM TpaMUMjomM, y cyhewy yyecTBy]y cyauje u cyquje 
MOpOTHHMM, a Takohe, y onpelheHumM cyqoBuMa TO Mory OTH Camo 
cyquje. Cyherme y Behy je mpasusio, a y ogpeheHum cTBapuMa MoxKe 
CYAMTH UM cyquja HojequHar.® OBakBo 3ajeqHH4KO y4ecTBOBakbe cyquja 
HW cyyWja NopoTHnka y cyhemy uputajla cucTeMy ,,MelwoBuTe Topote™. 
JIpyri 3acTyIJbeHH CHCTeM je ,,aHT0-(ppaHilycKuH CHCTeM ca Ba 
OUBOJeHa TesIa Koja OWIYAYJy Y CyACKOj CTBAapU: ,,opoTa ofTy4yje o 
4MHbCHHYHUM, a IpodecnouasHe cyHJe 0 WpaBHHM TMTawuna. Kayia je 
ped 0 KpHBHYHUM CTBapHMa MopoTa OIy4yje a JIM je ONTyxKeHH KPUB 
WIM HeBUH, a IpodecnouasHe Cy{Mje IpHMeHOM 3aKOHa H3pH4y Ka3Hy. 
Cnadoct anrio-cbpaHilycKor CHcTeMa je y TOMe ILITO Ce YHHeHUIIe U 
lpaBHa IMTarba He MOry CacBuM pa3qBOjuTH”’ 43 Tor pa3ora LITO 
cy peyleBaHTHe 4YHHeHUIe CalpxaHe y 3AKOHCKHM HOpMama. 3aTo 
OJWIYYMBabe O pesleBAHTHUM YHHeCHHWaMa IIpeTMOCTaBsJba OCHOBHO 
Tlo3HaBakbe mporuca. Mehytum, mopota He ToKa3yje yBeK JOBOJbHO 
TlOTpeOHO o3HaBakbe Tpomuca, 1a MHOrM TO HcTHYy Kao cy1adocT 
MeIMOBUTOr CHCTeMa CyMjCKOr OMYuHBaba, KOjM yKIby4yje MOpoTy 
3aje]HO ca TpodecnonasHuM cyujama. J[pyraunje cTaHoBulltTe Maly 
aHTyIOCaKCOHCKH CHCTeMH, KOjM CMaTpajy Ja je cyauja mMojequHall 
CTUMyJIMCaHHjM HW KpeaTHBHHJH Y JOHOMeHY OfsTyKa of cyycKor Baha, 

Koje 10Ka3yje H3BeCHy To3y w30eraBarba (u4He) OJTOBOPHOCTH. 

Ocum Tora, yilora cyquje y Behy j je llacHBHyyJa, HaPO4HTO aKO je y 
MarbuHu.'° Opa pellierha y TeopHjH ce WocTa ociatajy uM Ha camy 
Tpaquujy ycTaBa. 


Craka Hal{uja uMa oTpeby 3a 20OpuM cyqujama.'! To je 3axTeB 
KaKO JoOpor 3aKOHOAaBla, TAKO H WOOpe Bulaye. OnU He OOe3behyjy 
CaMO Mp Ha ysIM1jaMa Beh uv WpaBHy curypHocT. Oy cyauje ce oveKyjy 
OpOjHU KBaJINTeTH: OH je OIM4ee HayKe, CaBecTH, MomTewma. On Hera 


® Francis Delperee, Le Droit Constitutionnel de la Belgique, Etablissements Emile Bruyant, 


Bruxelles, 2000, crp. 738. 

Ucto, erp. 737. 

Bug. ut. 142 ct. 6, Ycrapa PeryOnuKe CpOuje, Cayaicbenu enacnux PC, Op. 98/2006. 
Mupocsias )Kusxosuh (et al.), Yemaeno npaeo, Has. Wen, crp. 133. 

Francis Delperee, Le Droit Constitutionnel de la Belgique, Has. eno, ctp. 746. 

'! Vcto, erp. 747. 
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ce O4ekyjy HM BpuHMHe WOOpor cuxoora WIM, Kako je ropopuo M. 
De Lamoignon: ,,OH CJIylla Ca 11a2KHOM, a ofroBapa ca Onarouthy*!. 


3aTo y Morley 3AKOHCKHX yCJIOBa 3a OOaBJbarbe CyMjcKe 
(byHKIHje HapouuT je akljeHaT Ha culegqehum KBasMTeTUMa'’*: 3axTeB 
3a cTpy4Homhy, ocnocoOsbeHomhy u WOCTOJHOCT 3a OOaBIbarbe 
cyanjcke dyHkuHje. Cmpyunocm Toypa3yMeBa moceqoBarbe 
TeOPHjCKOr HU MpakTH4HOr 3Hakba MOTPeOHOr 3a OOaBJbakbe CyHjCKe 
dbyHKunje. Ocnocobsenocm Toypa3yMeBa BeLITHHe Koje oMoryhaBajy 
edbukacHy MIpHMeny cilellMpW4HuXx WpaBHHYKHX 3Hakba y pelllaBalby 
CyACKUX TIpeyMeta. Jocmojuocm tloypa3yMeBa MopasiHe ocoOnHe 
Koje Ou cyyquja TpeOaso Wa MOcezyje MW MOHalarbe y ckIayty ca THM 
ocoOuHama. JlocTojHOCT, OMHOCHO MOpaJIHa KOMIIOHeHTA, je 3aXTeB 
Ha KOMe MHCHCTHpajy eBPOIICKH MHCUM, HariawiaBajyhu ya y eruuu 
MOCTOjH pa3iukKa U3Mehy WoOpa ui 3u1a, 3a pasIMKy Of MOMHTUKe rye je 
j€MHHO ITO ce padyHa ycliex, Te Ja 3aTO I[MJb OlIpaBsaBa cpezcTBo!* 
(MakujaBesmmjeBo yuere ,,;00por mopeTKa“). Y MopasIHOM KOHTeKCTY 
OHO ITO je Joe je, 10 MakujaBesnyy, ,,ycremiHo“ y MoMTHYKOM 
KOHTeKCTy. 3aTO je Hy2KaH MOPaJIHH 3axTeB Ja On ce o6e3bennTa 
IIpeHOCT MopasIHHX Haji MOJMTHYKUM WMJbeBuMa.'? 


JeqaH oO HajBaxkHHjHx TpHHWMna OHOCHO Hayesa 
(PYHKUMOHUCalba CyCKe BIACTH je HesaeucHocm cyOuja, CyACKe 
ByIaCTH. 3a He3aBHCHOCT Cyquja BaxKHU Cy HapoOuHTO HeKH ToceOHU 
ycuoBH. JeqaH OJ, HUX je OJCyCTBO cyKoOOa uHTepeca (incompat- 
ibilites)'®. Cyquja He Moxe O0aBJbaTH HeKy Apyry jaBHy cily2KOy 
3a HagOKHayly. Ty ce mpe cBera MUCIM Ha MO3MUMjy ryBepHepa, 
CTaIHOr MpeJ{CTaBHMka y CaBeTHMa NpOBMHIHJa, KOMecapa OKpyra 
(apoHyucMaHa), aMHHUCTpaTHuBHe (pyHKUNje, Kao ITO je HOoTap 
KO, MHHUCTpa paBye, alBOKAaTCKH 10cao, BOjHe TOCcOBe MU pa3He 
jp>KaBHe nocso0Be!’”. Opaj 3axTeB oOe30ehyje ocmobo0heHoctT cyanjcKe 
(yHKUHje Of CBaKe BPCTe IIPHTHCaKa, HaPOYTO MOMMTHYKHX. 


2 Vcto, erp. 748. 

'S Bug. Un. 45 3axona 0 cygujama, Cryocobenu 2nacnuk PC, 6p. 116/2008, 58/2009 —ognyKa YC, 
104/2009, 101/2009, 8/2012 —onmyxa YC, 121/2012, 124/2012 — onmyxa YC, 101/2013, 111/2014 — 
ogstyxa YC, 117/2014, 40/2015, 63/2015 — Ognyxa YC, 106/2015, 63/2016 — onmyKa YC, u 47/2017). 

' Ludger Kuhnhardt, Constituing Europe, Baden Baden, 2003, crp. 78. 

'S Vcto, crp. 76. 

'© Francis Delperee, Le Droit Constitutionnel de la Belgique, Hap. nemo, crp. 752. 
17 


Ucrto, erp. 752. 


193 


APXMB, 3-4/2021 - Cueacana Padoeanoeuh, H360p cyduja u uezagucnocm 
cydcmea, 1eeumumumem u360pa u npobsemu 
ynpaxcu (cmp. 189-209) 


OpakaB IIPHCTyII MMa CBaKaKO YIIOpHLTe Hy 1paBHo] Teopyyu. 
Muorn TeopeTH4api, HapOdMTO OHM y AHTIOCAKCOHCKOM IIpaBHOM 
cucTeMy, He HckJby4yjy, MehyTuMm, MoryhuoctT yTuuaja NomMTH4Ke 
peasIHOCTH Ha CyMjCKO OLJIYYMBakbe, HAPOUNTO IIpHJIMKOM TyMayerHa 
TipaBa KO W3HaslaxKerba BOJbe yCTaBOTBOpIa (CyOjeKTHBHO TyMayerse), 
y3uMajyhu, TOM IIpHJIMKOM, BOJby Iipeyyiaraya ycTaBa uw TocTojehu 
uctopujcku KoHTekct (Charles Black, Alexander Bickel).'* Taxohe 
ce ucTuye uM ja je akTuBHOCT Bpxosuor cya y CAJ] mozsoxHa 
orpaHHuerbuMa Kao LITO cy cy ucTopuyje, amu u Kourpec, IIpexcezuur, 
IpyKaBe uIaHMIe H CaM AMePH4KH Hapor Kao jaBHOcT.'® 


Crmuan je “4 mpuctyn y EsporcKkoj yHuju (EY), aKxo ce 
mocmatpajy oBiawherma BenermnjancKe Komucuje (BK) kao Testa 
Caserta Exspone, Jakuie, MOJMTMYKOr oprana, a THUY Ce MULJbeHa BK 
MW eHHX U3BellTaja. Haume, uako je onmiTenpuxBaheHo MULIJberwe 
ja Cy MUlllJbera UW U3BelITajH VK mpaBHo HeoOaBe3yjyhu jep 
cnlayjajy y ,HeuMilepaTuBHe~ u3Bope (soft law), TakBa MULJberba 
W3BelUTajJH HOCe ca coOoM u OxpeheHH MOMMTHYKH yTHIaj Ha OHE 
KOJH IIpHMery]y WpaBo, a tIpe cBera Ha cyyjoBe. Y EY ce, c THM y 
Be3H, MO*KE YOUTH TpeH KOMOMHOBabAa MMIIepaTHBHUX pomuca 
(hard law) ca HeumiiepaTHuBHUM (soft law), a ca ItWJbeM JIa ce y 
IIPHMeHH IipaBa 06e30e 4H TOKO HOTpeOHa HW WoxKesbHa C*PUKACHOCT. 
Kao mpuMep Moxe nocmryxuTH ya je BK qepuBupana cranyapye 
u3 OOaBe3yjyher MpaBa, KojH cy NOTOM yTKaHH y TexcT Esporicke 
KOHBCHIMJe 0 Jby{CKHM lIpaBuma (European Convention on Human 
Rights - ECHR) u To je HecyMHuB AONpHHoc npaBHoM cuctemy EY.”° 


Jlasbe, Kao IpumMep yTuaja BK je uw HeHO Mulsbewe a 
MOJIMTHYKH FOBOPH WKUBaJy WOCceOHY 3alITHTy 300r CBOje COMMjaHe 
TMMeH3HJe, a OBO MHIIJbeHe je HACJIOBJbCHO Kao ,,KPHTepHjyMu 
3allITHTe jaBHOr HHTepeca UW jaBHHx y4ecHuKka™. Y oOpa3ioxemy 
MUIJberba ce TOCceOHO HcCTHYe a CyOBH KOH3HCTeHTHO TOKa3yjy 
BHCOK IIpar TosepaHvje 3a KPUTHKe Koje cy yiyhene nomMTHYapuMa 
TaKO la M Bulayle MOpajy a BeoMa IIpaTe AKTHBHOCTH 3aKOHOaBHe 
H Cy/IcKe BuIaCTH Kao H ITaMIly U jaBHo Mibetbe.”' Ops je BUAJbUB 


'8 William Wiecek, Liberty under law — The Supreme Court in american life, Hap. qem0, crp. 187, 
189. 

' Vcro, erp. 192. 

20 The Venice Commision of the Council of Europe — Standards and Impact, Wolfgang Hoffmann 


—Riem, crp. 580-581 ‘https://www.venice.coe.int/files/articles/Hoffman-Riem_Riem_Venice-Commis- 
sion_Standards.pdf, 12.09.2021). 


N 


European Commission for democracy through law (Venice Commission), Compilation of 
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HOMJMTHYKH YTHMaj Ha WOOpojane aypecare, Melhy KojuMa cy H CyqOBH, 
a KOJH Ce, OUMTMICAHO, He MO*Ke y MOTIYHOCTH HCKIBYYUTH U 3aTO Cy 
BeOMa BaKHH pa3sBHjeHH JIEMOKpaTCKH OJHOCH Y CBaKOM JIPyLUTBy. 


Cuan yTHlaj MOxKeMO YOUHTH Hy HallieM l1paBHOM CHcTeMy, a 
Ha IIpMMepy MO73aKOHCKOT akTa ,,OslyKa 0 yTBphuBaly KpuTepujyma 
HW Mepuia 3a OL|eHY CTpy4HOCTH, OCHOCOOJbeHOCTH MU JOCTOJHOCTH 
3a H300p cyquja HW IpeceyqHHuKa cyoBa‘ Kao je{HOM OJ] HajBaxKHVJUX 
w3BOpa ,,MaTepHjasIHOr IpaBa y WOcTylky H300pa u peu300pa cyquja, 
KOJH Je oHeo Bucoku caBeT cyycTBa, y capayibu ca BenelnjaHcKoM 
KOMHCHjOM~. Osa capajiba je oMoryhusia 4a ce mosox%xKaj Bucoxor 
caBeTa cyJ{CTBa JeduHMWe mpema cTaHyapyquma mpasa EsporcKe 
KOHBeHI[Wje 3a JbyqcKa mpaBpa (ECHR), a koja ce TH4y TpHOyHasia 
yCTaHOBJbeCHHX 3aKOHOM, TO] Koje Ce, IpeMa HaBeeHUM cCTaHyapquMa, 
Moxe yOpojaTH 1 Bucoku caBeT cyycTBa.”* 


Takxohe je BaxHa Henokpemuocm cyduja (immobilite). To 
Tlogspa3yMesa Jia ce cyyMje He MOry IIpeMellTaTH OF CTpaHe U3BpLIHEe 
BylacTu. Hapouuto ce Mopa HoKa3aTH Olpe3HOcT Koy yHaripehersa jep 
ce 107, POpMoM yHarpelera Moke KPINMTH OBaj TpHHuMM.”? Ha opaKkBy 
onacHocT yKa3yje u C. Ileposuh, ucru4yhu ya ce yHanpeherme ,,He cme 
BPUIMTH 43 HeayeKBaTHux mobyza“™ Beh camo Ha OCHOBy 0OjeKTHBHUX 
MepuJla Kao LITO cy IpodbecnoOHasIHa CTPy4HOCT, MOLITeHe, HCKYCTBO, 
XYMaHOCT H IIPHBPXKeCHOCT Hej 3aKOHUTOCTH. 3aTO ce y cilyyajy 
IIpOMOLMMja Tpaxkv, KaO HEOMXOMaH yCJIOB, CariacHocT cyznja. Taxohe 
ce KaO Apyra Mepa upeyBuha, yMecTo o4eKHBaHMXx HayiexKHOCTH 
pelipeseHTaTHBHUX Tella, HaIexKHOCT CyCKe BIaCTH 3a TIpOMOLHye 
cylwja, WAMe ce u30eraBa IIpHTuCaK Ha cyquje, a OlacHOCT Ja 
CyMMjcKe IIpoMoruje He pe3ysTupajy ,,cyqMjcKMM KacTama‘*> MoxKe 
OuTH u30erHyTa TaKO LITO HOMHHalMja ocTaje y pyKaMa W3BpIHe 
ByactTu. WM Haj3aq, cyduja je cnobodan y 3aCTyllarby CBOr CxBaTatba, 
yTBphuBay 4HeHHIa HM IIpHMeHH TpaBa, y CBeMy O Yemy Osy4yyje. 


Venice Commission opinions and reports concerning freedom of expression and media, Strasbourg, 
19 September 2016, CDL-AD(2010)053rev, erp. 24-25. (https://www.venice.coe.int/webforms/docu- 
ments/?pdf=CDL-P1I(2016)011-e 12.09.2021). 


» Becua Paxuh Bogunenuh, Ana KHexesuh bojosuh, Mapuo Pesbanosuh, Pedopma npasocyha 
y Cpouju 2008-2012, lpasun dbaxyntet YuuBep3utet Yuuou, beorpag, 2012, erp. 75-77. 


3 Francis Delperee, Le Droit Constitutionnel de la Belgique, Hap. nemo, crp. 752. 


4 Cyodogax Heposuh, J/bydcKa npaea u cydujcKka Hezaeucuocm, [papuu (pakyteT YHuBep3uteta 
y beorpagy, beorpag, 1998, crp. 207. 
*° Francis Delperee, Le Droit Constitutionnel de la Belgique, Hap. nemo, crp. 753. 
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2.1. YonmiTeHa pa3MaTparbha 0 HadHHy u300pa cymuja 


Y noctynky u300pa cyyqvja cBaKaKO je HECYMIbMB 3Ha4daj 
MW yTuUaj eruciwatype, He CaMO KpO3 JOHOMIeHe Tpomuca Koj 
perysmury u300pHy mpomerzypy, Beh u Kpo3 TyMa4yerbe TaKO JOHETHX 
lipomuca, Wopey, cycke BuacTH KOja je IpHMapHo 3ayxKeHa 3a 
TyMauyerwe IIpomuca y CBaKOM KOHKpeTHOM cyryyajy. Ha opakaB 
yTulaj JlerucwiaTuBe yKa3yje H Teopuja. Haume, cyqujcka pyHKuMja 
Ce CBaKOJHeEBHO OOaBJba HW TOM IIPHJIMKOM ce OOaBJba TyMayerbe y 
CBaKOM KOHKPeTHOM IIOCTYIIKY KOJH Ce BOM lpey, cy0M, Kajja 3aKOH 
He Cay[poxKH HeKy ofpeyOy (mpaBHa TIpa3HuMHa) WIM Kayla ona HHje 
MOTIYHO jacHo oppehena, jep je jou Paulus 3ana3u0 a je 3aKOH 
,.43pa3 H3BeCHe IIpeTXOJHO mocTojehe crBapHoctTn.”° 3aro TyMayeHbe 
3aKOHa HWje CaMO CTBap 3aKOHOaBla, OHO KO je, Wake, MpormMc 
jouHeo, Beh u lee Jypuctipyqenunje (oOu4aju, HaykKa, mpakca). 


Behuua aytopa, toceOHo (ppaHllyckKHx, JaHac 1oypxkaBa TaKBy 
yulory cya y TyMaveby 3aKoHa, CMaTpajyhu ja ce TyMayere OOaBJba 
y CBaKOM KOHKpeTHOM IOCTYIIKy KOjH Ce BOM Tipe Cy10M, a He TIpey] 
lapmameHtom~’. Mma, ucTopujcku Mocmatpako, u ApyraqHjux mpuctyna 
yl03H 3AKOHOaBlla: yuere J[uruja 3aCHOBaHO je Ha MaTepHjasIHoj 
KOHIenunMjH OfpehuBatha 3aKOHOaBHe BIAacTH a Kes (Jeze) uctuye 
la je 3aKOHOZaBHa BACT OOjJCKTHBHA, WellepCcoHasM30BaHa VM 3aTO 
je 3aKOHOaBHa BaCcT Ta KOja je MO3BaHa Ja OIeHU ,,110 CBOM 
JMcKpelMOHoM opsaithermy“ cyycke akTe HM HUXOBy paBHy cHary.”® 


Tlogena Baactu 10 MouteckjeoBoM IIpHHIuiy ce He TOBOqM 
y TIMTambe OK 3aKOHOMaBall He JEMOHCTpupa cBojy Moh y oHOCy 
Ha cyy. UV ympaso je pellelt 3a q00po dyHKIMOHUCame ApxKaBa 
,ipxKaTu rpahane y yBepemy Ja je MpaBya jequa“’, a Wosesa BlacTu 
je IpHHWun "pe cBera y KopucT rpahana vu Tuxe npaBye*’, KojM BaxKu 
3a CBe, Ila H Cy, TO yBepere Mopa Ja MomiTyje. Hemauka je umak 
3apxKalla 3aKOHOaBHY CylpemallMjy y OHOCYy Ha CyJICKy BIIACT. 
Cyycka BilacT je, HauMe, oBaltheHa, Kpo3 HayiexKHOCT CaBe3HOr 


6 Cno6ogax Ileposuh, /bydcKa npaea u cydujcKa HezaeucHocm, HaB. Wen, ctp. 179. 


°7 Michel Lesage, Les Interventions du legislateur dans de functionnement de la justice, Librairie 
générale de droit et de jurisprudence, Paris, 1960, crp. 105. 


8 Victo, ctp. 4-5. 

»° Victo, ctp. 18. 

30 Michael Lesage, Les Interventions du legislateur dans de functionnement de la justice, HaB. 
jeno, erp. 173. 
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yCTaBHOr cya, Ja TyMaun »bynnamenTasAn 3aKOH, He onpehyjyhu 
rpaHule 3aKOHOZaBHe mMohu*'. M3n0x%xKeHa TeOpHjcKa pasMaTpawa 
y3uMa]y ce y 0O3Hp He CaMO KOJI aHasIM3e yTHMaja JIerucaTuBe Ha 
(PyYHKUHOHUCarbe cycKe BulacTu Beh, CBakaKO, H Ha HeH yTHIaj Ha 
MojiesIe H300pa cyanja. 


2.2. Moyen u300pa cynnja 


JeqaH of WpeyycioBa 3a He3aBMCHO CyJCTBO jecTe JeMOKpaTcKa 
npomezypa u300pHoctTu.”’ Ty, HapaBHO, MocToje pasM4HTAa pellerDa. 
Mehytum, KaKaB roy, MOJeJI us6opa cyquja a je 3aCTYILbeH, OvI0 
a Laje MpeAHOCT 3aKOHOLABHO}, M3BPIIHO) IM CyACKOj BACTH, 
Mopa ce MMaTH y BUY Wa je CTpHKTHY Mosely BlacTH TeLIKO 
toctuhn, a Ja 4ecTo OHa HUje HH HeomxogHa. 3aTo jour Mouteckje 
Huje ynorpeOsbaBao H3pa3 Moyea Beh capaybha BIAaCTH, y CMUCIy 
paBHoTexe u3Mehy ApKaBHux dyHKunja.* 


HajcurypHuyju yt 3a OOe30ehuBare eMOKpaTH4HOCTH jecTe 
Kpo3 HellocpeqHe JeMoKpatcke H300pe Of cTpaHe rpalhana. OBaKBOM 
HayMHy u300pa MpuroBapa ce Za He Mopa No Aed@uHnuHju OuTU 
HelIpuctTpacaH, Wako oOe30ehyje mmMpoKy mpuMeHy JeMOKpaTcKor 
pHuuna. Yupapo 300r anraxkoBatea ,,IMpoKe jaBHocTu’*, Koja He 
Ou TpeOaso Wa UMa TofaTKe 3a OfroBapajyhy mpoleny, HATH Ja uMa 
MOTpeOHy CTPYYHOCT, OBaj HaYHH ce JaHac yrylaBHOM IIpHMeHyje 
y MaJIMM 3ajeqHHWaMa, 300r KOMIVICKCHOCTH 3AKOHCKHX YCJIOBa 3a 
u300p. Mehy BesmkumM cucTemuma y mpuMmenn je y CAJ] rie ce jou 
o WoHOWeHa YcTaBa of 1787 HallyuiTa WpHHyun cyBepeHocTu 
llapylaMeHTa MH 3aMeHbyje Ce IIpHHIMIOM CyBepeHocTH Hapoya.* 


Hemauka je 3a/IpxKasia cylipemalljy 3aKOHOaBHe BuIaCTH Yak 
HW Koy H300pa cyquja. OCHOBHH 3aKOH OF 1949. roqMHe MpertycTHo je 
w300p CaBe3HHX Cy{Mja y HafIexKHOCT NpeyceqHHKa OHOCHO CaBe3HOr 
MHHUCTpa HajiexKHOr 3a OnpeheHe oOsacTH (HajBHIIM cyOBU cy 
Cape3Hu cy, CaBe3Hu ypaBHM Cy/ 4 Cape3Hu cyl (puHaHcHyja) y3 
oop 3a H300p cysHja KOjM YHHe MMHUCTPH MOKpajHHa H UcTH Opoj 


Ucrto, erp. 180. 


2 Francis Delperee, Le Droit Constitutionnel de la Belgique, Hap. nemo, crp. 748. 


3 Buagan Uerpos, Exerecku ycmae, Ipapxu dakystet Yausepsuteta y beorpay, beorpay 2007, 


erp: 173. 
+4 Coogan Ileposuh, J/bydcka npaea u cyoujcKa HezaeucHocm, HaB. Wem0, cTp. 196. 


William Wiecek, Liberty under law — The Supreme Court in american life, Hap. Weno, crp. 22. 
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qlaHoBa H3a0paHHUx Of Wormer oma (Bundestag-a). Jlakne, 3a u300p 
HajBHUIMx CyOBa HajiexKHa je IpeTexKHO W3BPLIHa BACT, a CaMO 
J[€IOM 3AKOHOaBHa BACT (KpO3 Teo 4IaHcTBa OLO0pa 3a H300p 
cynnja). Mehytum, u300p cyguja CaBe3Hor ycTaBHor cya yka3yje 
Ha TO ja ce H300P Hasla3H TIpeTexHO y HajlexKHOCTH 3AaKOHOAaBHOT 
opranHa (MOsIOBHHY 4laHoBa CaBe3Hor ycTaBHOr cya Oupa OHU 
nom — Bundestag a Apyry WomoBuHy Topru oM — Bundesrat), ocuM 
yylaHOBa 110 TowoxKajy (caBe3He cyquje) WHjH je u300p, Kao LITO 
je Beh u310%KeHO, y HafexKHOCTH IpezcenHuKa.*® Crm4Ho je u y 
Yerapy Jlemoxpatcke permyOmuke Ayctpuje of 1991. rogue, re je 
w300p caBe3HUXx cyaMja y pykaMa HarmonasHor Beha (Om OM 
llapylaMeHTa) H IpeyceqHuKa OMHOCHO HajlexKHUX MMHUCTapa, OCHM 
UITO y Ipeyarawy Kanata, yMecTo ofOopa, yuecTByje CeHaT Kao 
TeIO CAMUX Cy{OBAa, a MOTPeOHO je HajMambe Tp KAHAN AaTAa, a 3a 
u300p y BHIIe CyqOBe HajMakbe JBOCTPYKO BHLIe KaHAM ara y OHOCy 
Ha Opoj cyauja Koju ce Oupajy.*’ U300p cyquja ycraBuor cyya ce, 
MehyTuM, pa3IuKyje Ol HeEMa4yKOF, jep je y pykKama, Takole, u3BplHe 
BJIACTH OJHOCHO TipeyceqHUKa, a Ha peor caBe3He Bilaye (IeCcT 
qlaHoBa + Tpv pesepBHa Wana), a IpeocTasMx WecT WiaHoOBa Cy H3 
pedopa cyyuja, ciryxKOeHHKa yiipaBe H Ipodecopa HeKor Hay4Hor 
mpaBHor mpeymeta.** 


Ycras @Muncke of 2000. roqune je pepugupao npvauun 
HapoyHe CyBepeHOcTH, a TapslamMeHty je Bpahen ctatyc BpxXOBHOr 
opraHa BilacTH y {pxaBu. Y norexzy HawMHa U300pa CyyMja CyqOBa 
OMliTe HasiexKHOCTH, TakaB H300p je, KaO y HeMa4KOM TI1paBHOM 
cucTeMy, y pyKaMa lpeyjcegquuka. He3saBucnoct cyquja Ou TpeOaso 
na o0e30equ rapaHiMja HeMOKpeTHOCTH cyqHja y OOaBJbarby CBOJe 
cyqujcke PyHKUNje, alu OBaj IPHHUH HHje yBeK JOBOJbHa rapaHyyja 
3a HeroBO CaMOCTAaJIHO MOCTyMawme, He3aBHCHO OJ M3BPIHe 
WM 3aKOHOMaBHe BlacTH. YcTaB Jaje cyqy oMmlre HaexKHOCTU 
IIPHOPHTeT y HajIexKHOCTH y CIlydajy ja 3aKOH IIpOTHBpeyH ycTaBy, 
WIM oBauthewe Wa ypeqOy wim HeKH Apyrv pone HwWKU OF 
3aKOHa, KOJM IIpOTHBpeyn 3aKOHY UW ycTaBy, He IpHMeHu (1paBo 
HyM@ukayje). Ha ocHopy oBux OfpeqOu Morsio On ce 3aKIbyYHTU 
ja PHHCKM YCTaBHU CHCTeM IIputiayja CHCTeMMMa CyJICKe KOHTposie 


36 Buy. um. 95, cr. 2 OcHosHor 3axoua of 1949, Bupo 3a 3ammTuTy croOoya u mpasa y beorpazy, 
Yctap Cape3ue peryOmuKe Hemauxe, [Ipaea uoeexa, Op. 3-4, beorpag, 2002. 

37 ‘Un. 86 Ycrapa Ayctpuje og 1991, Bupo 3a 3amrury croboga u upaBa y beorpagy, Ycrap 
J\emoxpatcxe penyOmuxe Ayctpuje, [pasa uoeexa, Op. 9-10, beorpag, 2004. 


38 Um. 147 Yerapa Aycrpuje og 1991. roquue. 
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ycTaBHOcTn. Mehytum, aHasM30M ycTaBHHXx oypeqOu BUM ce Ta 
je 4HTaB HM3 OpraHa yKIby4eH y OBY BaxKHY yOry Te 1a y emy 
yuecTBy]y CBM OpraHH jaBHe BIACTH KOJH, Takohe, Mory Ofy4uTH a 
He IIpHMeHe ypexOy WIM Apyrv Mponuc HKU OJ 3aKOHA, y Ciyyajy 
CYIPOTHOCTH Ca yCTaBOM HM 3aKOHOM”” 


V300p cyquja ycTaBHor cyyla je, MehyTuM, yrIaBHOM y pyKama 
llaplaMeHtTa WIM je, Kao y DpaHilycKoj, 4300p cyavja ycTaBHOr cya 
y pyKama lipeylceqHUKa MW 3aKOHOAaBHOr Tesla (IpeqCTaBHULM TopHer 
MW Omer OMA), a TaKBO pelllere je TocueqMIa Mpupoye ycTaBHor 
cya Kao OJIMTH4KO-lIpaBHe HHCTUTyIIMJje.”° 


Tlopey u300pa y pykaMa IIpeTexKHO 3aKOHOaBHe WIM W3BpLIHe 
BJIACTH, 3a TEOPUy UH Wpakcy je BaxKaH JOM jean HadHH U300pa cymHja: 
u300p Of, CTpaHe CaMMXx CyHjCKUX Tela. OBakaB IpHCTyH, y YACTOM 
oOmHKy, 3arOBOPHULH UCTHYY Kao HajMoecHHjH a 3allITHTH CyCKy 
BUIACT OJ, MOUMTHYKUX 310ynoTpeba. Ha oBakaB Ha4HH yriyhyje u 
cama llogesa Biactu. Mehytum, noyesia BlacTH HUje HUKakBa JjOrMa 
KOJja HCKJby4yje H3BeCHa OrpaHH4derba, aKO Ce HE3aBHCHO CyICTBO He 
MOxKe OCHTypatTH H Ha pyr HauwHH. OBakBa orpaHiderba HeonxoyHa 
cy yculeyl jeqHe CacBHM U3BeCHe CiabocTH OBaKBOr HayHHa U300pa 
cyanja, a TO je Ja ce THMe CTBapa eCHa@cKH yx MU OMacHOCT Ja ce 
JbyIM MOCTaBJbajy M0 JIM4HOM I03HaHCTBY, Be3aMa HM CHMIaTHjama."! 
OpakaB HelOcTaTaK MOx*Ke Ce, TO MUI JbeHY 3afOBOPHHKa OBAKBOT 
HayHHa u300pa, yOaxKUTH HHTepBeCHUMjJOM H3BpIIHe BIacTH, 
KakO KpO3 MexaHH3aM TOTBphuBalba OBAaKBOr H300pa OF CTpaHe 
W3BpllHe BaCTH (MHHUCTpa), WTO je 10 MHuWbeHYy C. Ileposuha, 
IIPHXBaTJbMBO pellieHe™, MIM KpO3 CHCTeM HOMMHalINje cyquja oF 
cTpaHe u3BpuiHe Biactn. P. Jlykuh pemiere oBor mpoOsiema BHM y 
,MCLIOBHTOM“ IIpHCTYyTIy, KaKaB je CyMJCKH KOJIerujyM KOjH yKJby4yje 
H yruleqHe mpaBHe CTpy4bake, lmpodecope mpasa, asi VW WpeycTaBHUKe 
MOJMTH4Ke BlacTH — Hapsamenta. P. Jlyxuh 3aropapa MewIOBUTH 
IIPHCTyII jep CMaTpa Jja je JaBakbe lpaBa MOIMTHYKe KOHTpose H300pa 


° Bun. an. 102, 103, 106 u 107 Ycrapa Muncke of 2000. rogune, The Constitution of Finland, 
Parliament of Finland, The Ministry for foreign affairs and the Ministry of justice, Vammala, 2001, 
ctp. 24. 

© Judicial appointments, The international Institute for Democracy and Elecctorial Assistance 
(International IDEA) UN Basic Principles on the independence of the Judiciary (1985), crp. 9.‘https:// 
constitutionnet.org/sites/default/files/judical_appointments_o.pdf, 19.06.2021). 

‘| Francis Delperee, Le Droit Constitutionnel de la Belgique, Hap. nemo, crp. 753. 


® Cno6ogax Ileposuh, /bydcka npaea u cyoujcKa HezaeucHocm, HaB. Wen0, cTp. 198. 
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Cy{MJa HEKOM IOJIMTH4KOM TesIy OMaCHO 110 He3aBHCHOCT cya, asin 
je 4ecTo HeonmxonHo.* 


Yrpaso y Esponu, y w300py y4ecTByjy moceOHH KoserujasHu 
eleKTopaTH (H300pHa Tesla) Koje Weserupajy ckynmuTHHe. Hexu 4ak 
lipHOeraBajy IpHHWy ,,u3BIarerma~ cyyuja mpu u300py (I pyka). 
OxsakaB lIpHcTyll He OMoryhaBa 34paBy KOHKypeHuM]y u u300p 
HajOosber.* Unak, opakBe HeraTHBHe Mociequue yOnaxaBajy ce 
3aXTeCBOM 3a KBaIM@uKal{ujaMa Koje Ou cysuja TpeOao Wa uMa, a 
Kao pe3ysITaT WOOpe mpakce epporicKux cyzoBa (MehyHapogHn cyy 
Iipapye y Xary u Epporcku cyy 3a JbyacKa papa y Crpa36ypy). 
Basba HalloMeHYTH Ja je, y ormexy u300pa cyyquja 3a EBporcKu cyy 
3a JbycKa lIpaBa y Crpa30ypy, CaBeT MMHUCTapa, Jaksle, H3BpIHa 
BJIACT, HalWIexKaH Ja IpOleHH JIMcTe Koje 3a H300p cyzHja yyhyjy 
ypKaBpe wWiaHule 10 CBOJHM HHTepHuM Tmpoueszypama. JeqnHo 
TesIO KOj€ KOHTPOIMINe HaBeyeHy mpouesxypy u300pa je He3aBHCHH 
Tloqon00p (Sub-Committtee) koju ce cacTojv Of MocuaHuKa OF KOJHX 
cy BehuHa ekclIpeTu 3a JbycKa MpaBa u MelyyHapogHO mpaBo.* 
CrmuHu cy 3axTeBH y Tormey KBalMdukalnja Hu 3a u300p cyzHja 
y Epponcku cy mpapye (ECII). Jlucry kanquyata 3a MMeHOBaHbe 
cyauja yTBphyje y HedopMasIHMM KOHCyITalMjama jBaHaect (12) 
Blajla [pxKaBa WiaHvlla, a, WAKO HeMa eKCIIIMUMTHE OApez0e o 
HalMOHAJIHOCTH CyHja, MOUMTHAKH je MMIepaTuB Ja On TO Tpebas0 
qa Oye 1p:KaBJbaHHH WpxaBe wiaHute.*° Cynuje ce, kao Hu OOaBe3sHu 
OpaHHouH, Oupajy Ha poK of WecT (6) roquHa ca MoryhHouhy 
peu30o0pa, a MaHJjaTH HM IIpectajy y pa3sIM4HTHM POKOBUMAa Tako 
qa ce MOMOBUHA OF TpuHaectT (13) cygquja OOHaBJba Ha Tpu ToauHe. 
Tako ce o6e30ehyje HeomxOHH KOHTHHYHTeT HU CTAOMIHOCT UH 3a 
ciy4aj mppor u300p.*’ Kpanudukaruja cynuja, amu u Peructparopa 
W oOaBe3HUX OpaHusialla, Cy eCeHIMjasIHe 3a HHXOB H300p H 3aTO ce 
3 JIp%KaBa Ca 3aKOHOaBHOM TpayMIMjJOM cyyMje Oupajy “3 peqoBa 
YHUBep3HTeTCKHX podecopa, a 3Hadaj Ouorpaduja Perucrpatopa u 


8 Panomup Jlyxuh, Yemaenocm u 3saxonumocm y Jyeocaaeuju. Ce. 1, Hojam ycmaenocmu u 
3aKoHUMOCMU U Cpedcméd 3a ruxo6O ocmeaperce, VncTUTYT NomMTH4KUX Hayka IIpapuor dakysteta, 
Beorpag, 1966, crp. 122. 

“ Francis Delperee, Le Droit Constitutionnel de la Belgique, HaB. nemo, crp. 749. 

* Judicial independence: Law and practice of appointments to the European court of human rights, 
Interights 2003 Sub-Committtee, crp. 10 (https://www.corteidh.or.cr/tablas/32795.pdf , 19.06.2021). 

46 Patrick Mc Auslan, The Court of justice of the European Communities, Modern legal Studies, 
London, 1989, crp. 15. 


47 


Ucro, ctp. 38. 
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oOaBe3Hux OpaHusialla, y CMMCIIy CTPpy4HOCTH HU MpeTXOAHOr HCKycTBa, 
HCTO Kao H 3a CymJe, je y Be3H Ca MIpHHIMIIOM WpodecnoHasHOcTu 
(accoutability).* 


F. Delperee yno30paBa, MehyTuM, a MOMa3Ha KOJICKTHBHa 
(OOM4HO MeIOBMTa) Tella y Tormexy u300pa cyquja WoKa3yjy 
HeJOCTaTak OATOBOPHOCTH MpHIHKOM HOMUHatuje.”” 3aTo je 1300p 
cyquja y benruju Wpettymiten wedy WpxaBe, a Ma HW MMeCHOBarba 
ciryKOeHHKa Y CYCKHM Oj[eJbeHHMa M10 TIPHHUMy W3Baderna, asin 
ce Taj MeTO], 10Ka3a0 mpeBa3nheHuM.°? 


Yctas PenyOmuke CpOuje og 2006. roqune u300p cyzuja 
Iipemyuita BucoKkom caBety cyycTBa (BCC), a koju Ou Tpedaro ja 
o6e30eH HW rapaHTyje He3aBUCHOCT H CaMOCTAJIHOCT cyqoBa UH cyyMja 
W fla clipew yTHIaj 3aKOHOAaBHUX UW M3BPIIHUX OpraHa BIAacTH y 
BplleHy CycKe BulacTH. Cam ycTaB 3a0parby]e MOJMTHYKO JeIOBabe 
cyguja. WU 3aucta, Bucoku caBeT cycTBa 0H, 110 CBOM cacTaBy, TpeOasIo 
Wa OCTBapyje Taj 3ayjaTax. CaunHasa ra 11 uaHoBa: mpeyceqHHIM 
cyOBa, CyqMje U yieqHu MpaBHUH (aBoKaT U Ipodecop mpaBa) 
y Behvun (Jakse, IpexcTaBHUM CTpykKe), a, 3aTMM, HW MHHUCTap 
lipaBye HayyiexKaH 3a MocuoBe MpaBocyha u MpeyceqHUK HaiexKHOr 
on0opa HapogHe ckymliTHHe, Kao 4IaHOBH 110 TouoOKajy. Yruuaj 
CKYIMLITHHe JasieKoO je IIPHCyTHHJH y u300py cysuja ycTaBHor cyyla 
KOje CKyNMITHHAa Oupa UM pa3pelllaBa, WITO je yoOuyajeHo Kaya cy y 
TMTawy yCTaBHH CyOBH.>! 


Jlakiie, MoxKe ce IIpHMeTHTH Ja cy y Mpakcu pa3sIM4HuTHX 
lIpaBHHX CHCTeMa 3aCTYIJbeHH Cleqehu HaYHHU H300pa cymuja:~ 


1. MV3600p of crpaHe moceOuor, 3a Ty cBpxy Tela (single body 
appointment) — “1300p BpLIM TpeycCeqHUK WIM TIpemujep, OBaj 


‘8 Peructpatop je oaroBopaH 3a IpaBHJIHy IpHMeHy MpouecHHx lpaBuua, a OMorpaduja My ce, Kao 
u Ouorpaduje cyquja, oOjaBsbyje y bpomrypu Cyna ECH. Odazesun Opanusiay (reHepasHH 3aCTyNHUK, 
independent advisor) 3a pa3uky of, Bnawuuor Komecapa y J[p»kaBHOM caBeTy, Ca KHM Ce MOxKe TlopequTH, 
a KOjH He y4ecTByje y JOHOMerHy OfykKa, OBye y4YecTByje y macamy. OH nomaxe Cyly 1aBalbeM cBor 
MHULJberba 0 YHEbCHHYHHM TIMTablMa asiM WO CaMOj TpaBHoj crBapu. Ilo nosuyHju je w3jeqHayeH ca 
TosHuHjom cyyuja. cto, erp. 21, 53, 56, 59. 

* Francis Delperee, Le Droit Constitutionnel de la Belgique, Hap. nemo, crp. 749. 

°° Verto, crp. 752. 

S! Un, 152, 154, 199 cr. 2, rag. 2 Ycrapa PerryOnnxe Cp6uje og 2006, Cryorc6enu enacnuk PC, Op. 
98/2006. 

* Judicial appointments, The international Institute for Democracy and Elecctorial Assistance 
(International IDEA) UN Basic Principles on the independence of the Judiciary (1985), erp. 5,7,8 
‘https://constitutionnet.org/sites/default/files/judical_appointments_o.pdf, 19.06.2021). 
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HadqHH u300pa je OpuTanckor Mopeksia, a MOMM@UKOBAH je THMe 
LITO je Wpolexypa HOMHHalHJe KaHAMAaTa y pykKaMa He3aBHCHOT, 
y Ty cBpxy (opMupanor Tesla (KOMUCHje) 3a HMeHOBarbe CyqHja 
(mpuMepu: DuHcka - mpeceqHuK’, Hemauka™, Ayctpuja — 
IIpeyce{HUK, OJHOCHO pecopHu MHHUCTap”?). 


2 TIpodbecuonamHo MMCHOBalbe (professional appointment) = 
HoBe cyyuje Oupajy mocTojehe cymuje, a ,,Bue cyqnje qajy 
onobpere 3a yHaripehere ,,HwKHX“ cynuja, IIpH 4emy cTapuyje 
cyauje jecy 4yBapu woOpe penytaunje u mpodecuoHasHux 
craHyapya (ipumMepu: CpOuja — BCC — mperexHo cTpyka, 
u300p peaceyHuKa ycTaBHor cya — cyzuje u3mehy cede? 
CJIM4HO Kao H300p NpezceyzHHKa Epporicxor cya mpage (ECIT) 
H lipeyqceqHukKa OfeJberha yHyTap Cyya (ake, cyquje u3Mehy 
ce6e)*’, Aycrpuja — ceHaT 3a H300p cynMja — Take, crpyka°’). 


3. Capayba IpwiMKoM u300pa (cooperative appointments) — 
Capaiba [Ba TeJla: je HO HOMMHYyje KaHAMaTe, a pyro Teo 
Oupa ca JIMcTe KaHyMaTa y yxKeM H300py (IpuMep: bpa3n, 
rye MpeaqceyqHuK HOMHHYje KaHuatTe, a W300p BPI ropHu 
JOM lapslaMeHTa, CeHaT°’). 


4. V300p of cTpaHe pempe3eHTaTuBHOr Tesla (representa- 
tive appointments) — yrlaBHOM IIpVJIMKOM uz6opa cyquja 3a 
HajBMLe CyHOBe, y H3BECHOM IIPOLleHTy, y4ecTByje MapsaMeut, 
Hajueuthe y cayejcrBy ca mpey{CeHUKOM, a YHCTO 3aKOHOLaBHa 
HajWI€KHOCT yrlaBHOM je 3aCcTyIJbeHa KO, u300pa cyquja 
ycTaBHor cyyla (ipumMepu: CpOnja — mpBu “3060p cyzuja™, 
Hemauxa®', MemiosputTu mpuctym - Ayctpuja™, JamajKa™). 


Un. 102 Ycrapa Ouncke og 2000. roquue. 

Un. 95, cr. 2 Ocnosuor 3akona of 1949. roquue. 

Un. 86 Yctapa Ayctpuje og 1991. roqune. 

Un. 153, an. 172, cr. 7 Ycrapa PenyOmuKe Cpduje on 2006. roquue. 

Patrick Mc Auslan, The Court of justice of the European Communities, Has. eno, cTp. 42. 
Un. 86 Ycrapa Ayctpuyje og 1991. roqune. 

Bug. ut. 101 Ycrapa bpa3naa. 

Un. 147 Ycraza PerryOmuxe Cpounje og 2006. roqune. 

Un. 94 Ocuosuor 3akoua og 1949. rogqune. 

Un. 147, cr. 1 Ycrapa Ayctpuje og 1991. roquue. 

Judicial appointments, The international Institute for Democracy and Elecctorial Assistance 
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5. V300p cyauja Ha HapowqHuM u300pHMa (IpuMep: Mare 
3ajeqHute, a of Behux CAJI, Jaman). 


CBU OBH MOJeJIM Ce Kpo3 ciipoBoherwe y mpakcu cyouaBajy ca 
W3BeCHMM HeyOcTalluMa. 


3. TIPOBJIEMU Y IIPAKCU 


CpBaku Of W310%KCHHX MOJea u300pa cyquja WMa cBOje 
lIpHctTasmMye HW KpuTHyape, c oO3HpoM Ha ToTemKohe ca KojuMa ce 
“3600p cyquja cyouapa y mpaxcu. IIpu Tome, Mopa ce IpuMeTHuTH 
qa je u300p y HYKMM CyOBMMa y pyKaMa KapHjepHUX cysMja H 
OupoKpaTH30BaHUX Tella, jep Ce TakBe CysMje TpeTUpajy Kao jaBHU 
CJLy2KOCHUIM TOKOM Tpajarba HXOBOT payHOr Beka, OK je H300p cyquja 
ycTaBHUXx CyOBa IIpellyliTeH yriaBHOM UpeCTaBHH4KuM TeJIMMa. 
Y common law cuctemuma pactyhe je yuemthe cneiMjam30BaHux 
KOMUCH]Ja y H300py cynnja.“ 


Tlo3uBajyhu ce Ha HoTpeby capaye BIacTH, pelipes3eHTaTHBHa 
Tela, MOCeOHO MapsaMeHTH, 4ecTO uMajy Behu yTHIaj Ha Apyre rpane 
BJIACTH, Ila Ce, Y TOM CMUCIIy, yO30paBa Ha OMacHOcT Of THpaHHyje. Y 
pykKama llapjiaMenta je u 1300p cyquJa yCTaBHOr cyyla, Ma WapsaMeHT 
HepeTKO KOHTPOJIMIMe MU JIETHTHMHOCT ycTaBHOr cya. 


C pyre ctpaHe, u300p cyyuja y pykaMa perlpeseHTaTHBHOr 

Tema O6e30ehyje ToMMKO HoTpeOuy mpuxBahenoct of ctpane rpahana 
W jaBHOcTH, JIleruTuMutet. Mehytum, MaplaMeHT Koj OmIy4yje 
oO H300py cyqHja ycTaBHOr cya, MOxKe Kao HajilexKHOCT HMaTH 
MOAHOMeHe 3axTeBa 3a IIPeMelITaj OJHOCHO IleH3HOHHCarbe cyquya, 
y KOM Cylyyajy je Maio BepoBaTHo ya he ycTaBHU cy OWIy4UTU 
IIPOTHB TaKBOr 3axTeBa, ITO CBakaKO yrpooKaBa He3aBMCHOCT cyznja™ 
Hexku ayTopu 3aroBapajy u300p cyaHja yCTaBHOr cyjla Ha OXKUBOTHY 
(yHKUMjy Kao HaYHH HeyTpaMcarba cylpemaluje 3aKOHOLaBHOr 
oprana.® Heku y TOM cMucily Mpewaxy a ce u300p cyquja oOaBba 
OJ CTpaHe MeIIOBUTHX Tesla CAYHHeHHX OJ] 3AKOHOTaBHe UW W3BPLIHE 
BylacTH (IpeqceqHuKa H MMHUCTapa) y3 MIpucycTBO TpeycTaBHuka 
% Judicial appointments, The international Institute for Democracy and Elecctorial Assistance 


(International IDEA) UN Basic Principles on the independence of the Judiciary (1985), erp. 1 ‘https:// 
constitutionnet.org/sites/default/files/judical_appointments_o.pdf, 19.06.2021). 


® Michel Lesage, Les Interventions du legislateur dans de functionnement de la justice, HaB. 1eN0, 


ctp. 180-181. 
6 Wcro, ctp. 181, 182. 


203 


APXMB, 3-4/2021 - Cueacana Padoeanoeuh, H360p cyduja u uezaeucnocm 
cydcmea, 1eeumumumem uz60pa u npobsemu 
ynpaxcu (cmp. 189-209) 


cTpyKe (cyquja, Ipodecopa lpaBa H Apyrux HcTaKHyTHX CTpyumbaka). 
Mehytum, puMeheno je u Wa Tako ryI0Ma3Ha KOJICKTUBHA Tesla 
MOKa3yjy HeQOCTaTaK OATOBOPHOCTH MpHJIHKOM HoMuHHaunje. Hexn 
cMatTpajy ja cy 3aTO MosecHHjH H300pH y pyKaMa CaMe V3BpIIHe 
BJIaCTH (MHOKOCHH OpraHH, lIpeyceqHUK, MHHUCTpH). 


Mehytum, mpakca Epporickor cyjla 3a Jby/{CKa ripaBa y Crpa30ypy 
(ECJbIT) noka3aua je a ce, y HEKMM CiIy4ajeBunma, OJIyKe 0 H300py 
WOHOCe He Ha OCHOBY KBaIMTeTa KaHAMAata Beh Noy MOMTH4KUM 
yTulajem. Haume, soOupatee y TOKY H300pHe Mpollezype of cTpane 
apKaBa Wanna W Kan Mata 3a cyMje yrpoxxaBa Oynyhy HesaBHCHOCT 
cynuyja. Jla Ou ce u30erIM HeEAOCTaIM y U300PHO] Npolesypu 3a cynnyje 
Epporckor cya 3a Jbyicka papa Epporcku mapsaMeHt je mpeys10%KHO 
lIpolezypastne pedopme koje ce cactoje y MocTylky CHcTeMaTH4HOT 
nopehera Ouorpaduja kKanANaTa alu UM a ce WOCTyakK HHTepB]ya 
ca kaHaAMAaTuMa oyBHyja mpex [logoq00pom OOopa 3a 3aKOHOAaBHe 
TOCJIOBe H JbycKa papa.” 


3aroBOpHHLH H300pa OF CTpaHe CaMUX CyMJCKMX Tesla UCTHUy 
Ta Kao HajnoyecHujM Ma 3allITHTM cyCKy BACT OX MOMMTHYKUX 
30ynoTpe6a. C zpyre cTpaHe, OBaj MOJelI H300pa Kpuje OacHOcT 
OJ| KACTHHCKOT, ecHadckor NpucTyma, a NOKa3yje H KOH3epBaTMBHOCT 
w300pa, HempodbecuouasIHOCT, asIM MW HeJIeTMTHMHOCTH (ako u300p He 
OroBapa 3aXTeEBUMAa OHOCHO OUCKHBabUMa JaBHOCTH WIM OpelheHux 
apyliTBeHux rpyna.® Y TOM cMUCIly JecTe OTBOPeHO MIMTalbe J1a JIM je 
Oosbe Ja He3aBUCHO Teo (judicial council) camo cebe Oupa HIM Ja TO 
4HHU pyro Tes10 U THMe OOe30e NH KOOTMepaTHBHOCT, MpesCTaBHHYKH 
KapakTepe HM MOspuiKy jaBHocTu.” 


EjmMMUHuCabbe OBOr HeOCTaTKa HeKH Bue y NOTBphuBawy 
OBaKBOr H300pa OF CTpaHe W3BpIIHe BIacTH (MMHUCTpa), HIM 
KpO3 CHCTe€M HOMMHal{Mje Of, CTpaHe W3BpLIHe BacTH, YAMe On ce 
Tojauasia JIerHTHMHOCT OBaKBOr HayHHa H300pa. 3aripaBo, pellaBarbe 
HeOcTaTaka y H3HETHM MOeJIMMa H300pa CyHja CBOAH Ce Ha IM Takbe 
TloTpeGe mpHOaBsbatha JIETHTMMUTeTA YKJbYAMBAarbeM IIpe{CTaBHUKa 


67 Judicial independence: Law and practice of appointments to the European court of human rights, 


Interights 2003 Sub-Committtee, crp. 10 (hitps://www.corteidh.or.cr/tablas/32795. pdf, 19.06.2021). 

% Judicial independence: Law and practice of appointments to the European court of human rights, 
Interights 2003 Sub-Committtee, crp. 5 (Attps:/Avww.corteidh.or.cr/tablas/32795.pdf, 19.06.2021). 

® Judicial appointments, The international Institute for Democracy and Elecctorial Assistance 
(International IDEA) UN Basic Principles on the independence of the Judiciary (1985), crp. 15 ‘Attps:// 
constitutionnet.org/sites/default/files/judical_appointments_o.pdf , 19.06.2021) 
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WIMpoke jaBHOCTH y TakBe H300pe. Asm, 4ak HM HapoyHH u300pu 
cyquja Ha cyqMjcky (PyHKUWjy MOry MoKa3aTH W3BeCHe poOseme u 
HemloxKeJbHe yTuuaje. HauMe, y aHTIOCaKCOHCKOM IIpaBHOM CHcTeMy 
MHOTH IIPOMWeCHH 3aKOHH Ce yro IIpuMerbyjy (Heka polecua mpaBusia 
y Enrieckoj ZaTupajy jou a3 17. Beka) u mpeyctaBibajy Baxkehe rpaBo 
(due process of law). To oMoryhapa Jia je cam HeTllocpeyqHU 4300p 
cyquja y pyKaMa Hapoya WoBeye y WHTarbe eBOJYUMOHMCTHYKUM 
TYMauerbeM eCr3aKTHHX Mpolesypa pau WoTpede ocaBpeMerbuBakba 
3aKOHCKHX pelliera HM IpusiarohaBarba H3MeHeHO] peasHOCTH, Ja On 
ce o6e36enusa MpaBu4Hoct.”” 


C mpyre cTpaHe, HellocpeqHOM u300py cyauja IipuroBapa ce 7a 
je yupaBo ,,uIMpoKa jaBHOCT“ HeyOcTaTak, jep pa3MaTparbe ycuIOBa 
3a U300p 3aXxTeBa KOMIICTCHTHOCT, a Takohe ycuoBu ce He MOry 
KOHCCKBCHTHO IIPHMeHHTH jep jaBHOCT He MOxKe HMaTH yBH y cBe 
IM4He NosaTKe U3 Onorpaduja cyzuyja. 


V1 naj3an, u300p cyyquja Ha HapoHuM u300puMa y Hepa3BHjeHuM 
lipaBHHM CHCTeMMMa, ycuIeq MoTpebe (uHaHcupawa Kamiawa 
3a HellocpeyqHu u300p cyaHja, MO*Ke OTH peyqMeT NoWMTMUKe 
KOpyliluje, HaKo cy ,,HeCyMHbMBa JICTHTHMHOCT OBaKBOr HadHHa 
wu300pa alu U mpodecnouamu3am onpeyeswbyjyhu KpuTepujyMu. 
Ilopehema pau, Mopa ce HalloMeHyTH Ja je y pa3BHjeHHM l1paBHuM 
cucTemuMa kKakBi cy CAJ| nu Janan, (buHaHcupare H300pHuXx KaMiarba 
3a HellocpeHU H300p CyaHja Y BUCOKOM TIpolenty (4ak Hi 0 40%) y 
pykama mpodecvouasHux yapy2kerba MpaBHuKa. Mnak ce HemocpeqHH 
w300p cysqMja He Ipenopy4yje ,,HOBUM JjeMoKpaTujama‘.”! 


Y aMepH4KOM IIpaBHOM CHCTeMYy, y IIOCTYIIKy CyCKe KOHTpose 
yCTaBHOCTH HM 3aKOHUTOCTH (judicial review), Heke TIpoleszype cy 
W3y3eTe OJ] OBE KOHTPOsIe, KaO WTO je TO Cily4aj ca yTBphuBarwemM 
YMHbCHHUHOF CTarba OJ] CTpaHe Ap»xKaBHUX peryaTOpHuX arenunja 
(state regulatory agencies), a Here yoruite Huje HM TpexBuhena 
TaKBa KOHTponia. To 3Ha4yH Jia je y HaBeIeHUM CJIy4ajeBuMa CMarbeHa 
HajJIe@KHOCT CyfIcCKe BIACTH Y KOPHCT H3BPIIHe BACTH, a TaKBO 


7” Procedural Due Process Civil, alinea 742 (https://law.justia.com/constitution/us/amend- 


ment-14/05-procedural-due-process-civil. html, 19.06.2021). 
"| Judicial appointments, The international Institute for Democracy and Elecctorial Assistance 
(International IDEA) UN Basic Principles on the independence of the Judiciary (1985), erp. 7-8 ‘https:// 


constitutionnet.org/sites/default/files/judical_appointments_o.pdf, 19.06.2021). 
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3aKOHOaBHO pelliehe Ce MOXKe CMaTpaTH MU yrpoxaBakbem H300pHe 
BOJbe HCKa3aHe Ha Hapos,HuM H300puMa 3a cymHje.” 


VU naj3aq, HapounTo je OCeTJbUBO TIMTawe u300pa cyyzMja 
y ayTOpuTapHuM, HeJeMOKpaTH30BaHHM pexKMMUMa, rye 
OupoKpaTH30BaHe CTpyKType eye a cipede pedbopme, a u300p 
Ha cyyujcky (yHKUMjy YecTO je MoBe3aH Ca CTpaxoM 3a concrBeHH 
%KMBOT, a, TaKOhe, H ryOHTKOM MoBeperba jaBHOCTH y cyzuje.” 


4. 3AKJBYYAK 


Vi300p cyquja je BaxkHa TeopujckKa HW pakTw4Ha MpoOsemaruka. Y 
pa3JIM4HTMM paBHMM CHCTeMHMa 3aCTYIJbeHH Cy pa3syIM4HTH MOJesIM 
w300pa cyluja alu je CBaKHM OJ, 3aCTyIIJbeHHX MoOjera, y OCHOBH, 
y Be3M Ca JICTHTMMHTeTOM, OJHOCHO IIMpOM MOAPUIKOM jaBHOCTH, 
rpahana. M300p of crpaHe 3aKOHOAaBHOr Tesla HHje jeqHHH HadHH 
Ja Ce MOCTHTHe JIerHTHMUTeT H300pa cyyHja. Y TOM CMUCJIy ayTOpu 
cy MOJeJbeHU: je{HU 3aroBapajy OMCKy KOMYHUKalljy 4 yBaxKaBarbe 
MUIJberba pa3HHXx COMMJasIHHXx rpyia OMHOCHO rpahana ca WHJbeM Ja 
Ce MOCTHTHe JIErHTMMUTeT U300pa; Apyru 3aroBapajy HemocpeyHe, 
HapojlHe u300pe cyzHja, cMaTpajyhu To HajjeMoKpaTCKHJHM MoOjesIOM 
u300pa. Mehytum, cBaku of 3aCcTyIJbeHUX MOyesIa U300pa cyouaBa 
ce ca mpoOsemMuma y pealM3alvju, a HM Moye u300pa cymuja 
y pyKaMa MeIIOBHTHX, KOJIervjasIHuXx Tesla, KOje MHOM Be Kao 
pellere mpoosema. Umax, Tauka cylaratha je 1a je HEOMXOaH YCIIOB 
pa3BHjeHH BHCOK HHBO JJeMOKpaTHje y ApyuiTBy, KojH H300p cyquja 
lIpeTuoctaBJba, 6e3 OO3Hpa O KOM Mogesly je per. AKO JpylITBO Huje 
JOBOJbHO JJEMOKpaTH30BaHO, IIpoOsIeMH y Be3H Ca H300P0M cyzHja cy 
BeOMAa O30HJBHH H MOTy JOBECTH y OMaCHOCT MH CaMo (PYHKUMOHMCarbe 
cy{cKe ByIacTH. 
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Snezana Radovanovi¢é 


ELECTION OF JUDGES AND INDEPENDENCE OF THE 
JUDICIARY, ELECTION LEGITIMACY AND PROBLEMS 
IN PRACTICE 


- Resume - 


Appointment of the judges is very important theoretical and practical issue. 
Whatever model of the appointment could be found in different legal systems, it is, 
basically, in relation to the legitimacy, meaning wide support of the appointment by 
public, citizens. The appointment od the judges by legislature is not the only way 
for such legitimacy to be achived. There are different approaches: some authors 
suggest close communication and respect of the opinion of different social groups 
as well as citizens, in order to provide legitimacy for the appointment of the judges. 
The others prefer national elections of the judges as the most democratic way of 
appointment. In fact, all the models are connected with problems in realization, 
even appointment of the judges by mixed , collegial bodies, which some authors 
find as a solvation of problems. However, the common opinion is that appointment 
of the judges, no matter what model is chosen, needs high level of democratization 
of the society. If society is not democratised enough, the problems are more serious 
and judical power is even endangered. 


Keywords: appointment of the judges, judical function, models of appointment, 
legitimacy, citizens. 


* Pan je npumspen 13.12.2021. roqune, a mpuxpahen na cactanky Pegaxunje 21.02.2022. roqune. 
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TloBoyom obesexkaBatba TPH JeleHuje of, Bpaharba BuLecTpanayja 
y Cponjy, y opranu3aunju Dakynteta opraHu3allMOHHx Hayka U 
Vuctutyta 3a nomMTHyke ctyauje, y beorpany je 9. u 10. metemOpa 
2020. roquHe opxKaHa Hay4Ha KoHdepenunja ,,300pu y Cpouju 
1990-2020. Oxaj qorahaj kpyHucaH je AMIIpecHBHUM 300PHHKOM Toy, 
Ha3HBOM: ,,Kako, Kora H 3allITO CMO Oupasmm — U3600pu y Cpouyu 1990- 
2020. rogue“, y can3qaBatiTBy Mactutyta 3a MOuMTM4Ke CTyquJe 
uw JI ,,CayxOenn riacnuk“, a y okBupy OnOsMoTeKe ,,/[pyuITBO 
MW Hayka“, equunje: ,,.Iocedua u3qama‘. YpeqHuuM cy mpod. ap 
Munan Jopanosuh u you. ap yuan Byauhesuh, ca YuuBep3uteta 
y beorpagy, DaxyTeT NomMTHYKHX HaykKa. IlyOnmKayyja ce TojaByia 
Iipe, YATaaxKOM IyOIMKOM y TeXHH4YKH H3y3eCTHO OIIpeMJbeHOM 
W3aby, Y TBPAOM TOBe3y, KaKO HeroB OOUM OF Ge3mas0 1300 
CTpaHulla H H3HcKyyje. 


Y 300pHuKy ce HallJIO HeMITO Mare og 40 ayTopa, KOju cy 
pwioxnM 35 payopa. Pagqosu cy nosesbeHu y ceyam yenua: I. 
HopmatTnBHH oKBup “u300puHe apexe; IT. W360pHa MoTuBalyja Ht jaBHO 
mere; III. U360pHa Komynukaryyja; IV. M300pu 3a npeszceqHuKa 
PenyOumke, nocjaHuke u ogOopHnke; V. M300pHu vu MapTHjcKH CHcTeM; 
VI. [lommtTvuko peycTaBibarbe HU MocieqMWe H300pHOr cucTeMa; 
VII. 3amruta u300pHor TpaBa Hu MocMatpatbe u300pa. TocnezHu 
VII. geo 360pHuka, nocBeheu je [puno3uma: u3BewitajumMa PHK-a 
uv IIMK-a 0 pe3yntraruMa mpeyCeqHWYKHX, apslaMeHTapHUux Wu H300pa 
3a ocuaHuke CxymmutTune AIT BojBoguue. 


300pHUK y CBOM IIpBOM TIOraBJby JOHOCH TpaBHe aciiekte y 
oOmacTH u300pa y yxKem cmucsly (pag Mapujane Iajpanuuh), yore 
MeyMja y H300pHOM Tporecy (pay Jenene Cypaymuje Munojesuh), 
Kao H (PHHAHCHpatba H300PHHX aKTHBHOCTH (pay, Hemarse Henazmha). 
Tako M. Iajpanuuh autaona ynyhyje Ha HajBaxkHuja ONMITa H MoceOHa 
MectTa y OpojHuM IIpormucuMa KOjH perysIMlly OBy MaTepHyjy, Kao H Ha 
caMe akTepe H300pHor mporeca (Oupaye H NOIMTHUKe CTpaHKe), y3 
WHAMKaTHBaH 3aKJby4daK: ,,JOUI Jeq{HOM Cy aHasIM30M IIponuca, Koj 
cy y mpoteksmx 30 roquHa perysucanu u300pe, noTBpheHe Butie 
IlyTa MOHaBJbaHe IIpelopykKe CTpy4He jaBHOCTH Jia cy HeomxoyHe 
o30HJbHa peBH3Hja H300pHOr 3aKOHOMaBCTBa HM KOAMUKaLHja 
lipolecHor w300pHor MpaBa, OCIawarbeM Ha BIACTHTa MCKYCTBa y 
IIpOTeKJIOM MepHory HW Ha MelhyHapoyHe cTaHyzapye croboyHHX, dep 
MW JeMoKpatTcKux u300pa. To Ou 3axTeBasIO Jla Ce O OBOM BaxKHOM 
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IIMTawy OTBOPH WMpoKa jaBHa eOaTa O TOMe Ja Ce pellierba rpaye 
y OTBOPeHOM HM TapTHUMWaTHBHOM Ipolecy, a oftyKa ycBoju 
KOHCeH3YCOM.“ (cTp. 49). 


3a commosOre, NOMMTHKONOFe, KOMYHMKOIIOTe, aI H CBe OHe KOjH 
UCKa3yjy 3aMHTepecOBaHOCT 3a OBy OOACT, Apyro u Tpehe noraBsbe 
Hye wecT (4Ba paga 3opana Ilapnosuha, bojana Toxocujesuha, 
KoaTypcku pax Vsone )Kusxopuh u VWpa Yonosuha, Cpehxa 
Muxannosuha u 30pana DH. Cnasyjesuha), ofHOCHO, eT payoBa 
(koayTopcKu pafosu Jopanke Matuh u Cmhexane Musmpojesuh u 
Cunume Atnaruha u bojana Knauapa, Musmue Kynuh, Anexcanype 
Kpctuh u JloOpusoja Cranojesuha), Koj oOpahyjy Teme koje ce TH4y 
CBHX OHMX CJIOKCHHX JIPYUWITBEHUX KpeTakba Koja Ce OLMTpaBajy pe 
caMux H300pa. Tako 4nTasal, Moxe Ja IpoHale TeKcTOBe 0 BaxKHHM 
IIMTabUMa TOMyT jaBHOr Mera, pellyTaluje CTpanaykux Hepa, 
yTuuaja Heouoruje Ha MOTHBaLIMjy Oupaya Ja yuecTByjy y H300puMa, 
HUXOBY NapTujcky HAeHTUPUKaLy, 3Haxaja TeIeBU3H]CKHX CIIOTOBAa 
W Ayea u3Mehy Kanyuyata, Wornyu3Ma y OOpahawy OupauuM, UTI. 


LlentparHu u HajoOumMHHjn eo 300pHuKa (OKO 270 crTp.) 
lpecTaBsba YeTBpTa TlaBa Koja je TocBehena MpeyzceqHHuKUM, 
llapJlaMeHTapHHM UH JIOKasIHHM u300puMa. Y Oj ce Hasla3H eT 
pagosa. IIppu u HajoOumMuHyjn (Bue of 100 crp.) mpezcTaBsba 
pay Cno6oyaHa Antounha: [7pedceduuuxu uzb0pu y Cpouju 1990- 
2020. Y wemy Hac ayTOp CJIMKOBUTO HU JeTaJbHO yio3Haje Ca CBHM 
3roflaMa MW He3roylaMa lpeyceqHHYKUX KaHyMaTa y mpoTekKsie Tpu 
neueHuje. Mako To Huje Outa TeHeHUMja HU ycTaBOTBOpalla 3 
1990., 1992., kao Hu OHOr 43 2006. roquHe, mpexceqHUK (CaBe3He) 
PemyOsmuke je y MOJIMTHYKOM 2KMBOTYy OO BeOMa 3HavajHa, a HepeTKO 
MW Haj3HavajHuja MoMTMY4Ka (purypa, a CAaMMM THM H CBe ITO ce 
lelaBasIO OKO HeroBor H300pa je HMasIO TOcebaH OfjeK y jaBHOCTH. 
Autouuhes IpuctTyl KojH ce CacTOjH OJ] MHOMITBa MoOjaTaka, BeOMa 
ypeqHO HW TperieqHO 1puka3aHux, y3 WLyCTpaTHuBHe WHTaTe H3jaBa 
TIpeyqCeHM4KUX KaHAM ata, KaO HU Apyrvx BaxkKHUX akTepa, Oye y 
YUTAaOLly CHaxKHe CeH3allMje, y3 CBOMMpakbe ycroMena (pa3IM4HTOr 
KBaJIMTeTa) O j€HOM IIpOWWIOM BpeMeHy. 3aHHMJbUBO je Ja ce 
ayTOp OCBpHyO H Ha yory T3B. CTpaHor dakTopa y cBeTJIy (He) 
JOMpHHOleHa U300pHuM pe3yITaTuMa. Tako je, KoMeHTapuityhn 
aTMocdepy TOKOM lIpeyceqHH4KUX u300pa 1992. roqMHe, y KojuMa 
cy WlaBHM puBaM OuH Cnodoxan Munomesuh uv Munan Ianuh, 
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ayTop omvcao ynory ena MehyHapogHe 3ajeqHuye Ha cnegehu 
HauHH : ,,Jlakie, aKO Cpou u3adepy Musiomtesnha, ayTomMaTckH cileye 
HOBe, TOTAJIHe caHKuHje. Ako, tak, 13a0epy Hannha: "Buchemo’, 
*pasMoTpuhemo’, ’eBeHTyaJIHO’, *MOCTeIMeHO’, ’aKO Ce TlOKaxKe’... 
3anay je CpOnju HamMeHno camo wiTan. A 4ak ce HH Ca MaraplieM 
TakKO He moctyna. 3ato je Munomesuh, te 1992. ronmue, yOerJbuBO 
mo6enMo Iannha. Ilopparuo je eruTHMHOCT Hu Obe30eqHO MaHyaT 
no 1997.“ (ctp. 490 u 491). 


Cueyehu y Hu3y H 10 OOuMy HewTO Kpahu (oxo 50 crTp.), 
aw MOAjeqHako 3HavajaH HW 3aHMMJbUB, Je KOayTopcKH pay Musana 
JopaHosuha u J{ymana Byauhesnuha: M360pu 3a Hapoone nocianuKe 
Hapooune ckynumune Penyosuxe Cpouje 1990-2020. Pay je noylesbex 
Ha Tp BesuKe WemHHe: 1. Jomunatnja counjanucta 1990-2000. 
roguue; 2. BragaBuna Jemoxpata 2001-2012. roqune u 3. BnayaBuna 
Halipeybaka — peadupMalnja comMjasHayHonamHor O0Ka. Wutatem 
OBOr pajja, y3 IpeTxoqHO HaBeyeHu ANTOHMheB, HeKO KO Hema 
HHKaKBO lIpes3Hakbe 13 OBe OOacTH, cTehu he roroso cBa HajBaxKHyja 
ca3Halba 0 H300pHHM TpolecuMa Ha pellyOIM4KOM/Ip»KaBHOM HUBOY, 
KOja MOry MOCJIYKUTH Kao TOa3Ha OCHOBA 3a Jajbe UCTpaxKuBakbe. 
Kao jleso koje cy MHcasIM BPXYHCKH Mo3HaBaOlM Hallux H300pHuX 
lipHiuka, payl oOOnsyje aHaiM3aMa CTaTHCTHYKUX MofaTaka, Kao U 
KJby4HUX IIpaBHHX HOPMH BaxKHUX 3a H300p HapowHHX MocuaHHkKa. 
Untaony je Upy2KeH CBOjeBpCHH Mperiey, HajBaxXHHjMX MOUMTHYKHX 
CTaBOBa, KPO3 H3jaBe KaKO OMahux HW TaKO H MHOCTpaHux akTepa. 
Tpu Jellenuje BULIecTpaHa4ukor MapsiaMeHtapv3ma y CpOuju, ayropu 
je3rpoBuTo onmucyjy Ha ciegehu HauuH: ,,J[BaHaecT u300pHHx 
WuKIyca 3a HalMOHasIHH MapsaMeHT WoKa3yjy TAaMHOCT TeopHjckKe 
llapayurMe ja cy H300pHH CHCTeM HM OAHOC er3eKTyHBe H JIerucaTHBe 
HajBaxKHje KOHCTHTyWMOHasIHe WusIeme. Ha noueTky TpaH3HHje one 
cy y CpOuju pemieHe, Hametatbem BehuHe, 6e3 WMper ApylwITBeHOr 
KOHCeCH3YCa, BOJBOM CTapux, petbopMucaHuXx, KOMYHHCTHYNX esHTA. 
VactTutyuMonasHn u3ajH y KoMe Huje Napruuunupana ono3uunja 
lipay3poK je pacletia Ha BULIeCTpaHaykoj CIleHH HW reHepucatea Mojese 
Ha JiBa O0Ka: COUMjawHallMoHasIHu UW MOepasIHO-eMOKpaTcKH. 
Taj reHeTCKH KOA y WoMTH4KOM *aHiy JJHK’ CpOuje cnHaxHo he 
JeTepMUHUCaTH MoHallatbe akTepa H MOIMTHYKe MIpowece y mpoTekse 
Tpu Wemennje. (cTp. 369). 
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Tematuky NoKpajHHcKHx u300pa oOpahyje pax Jopana Komuruha: 
H360pu, aymonomuje u udeonowKo-napmujcku pacyenu. Pay je 
W3BOPHIITe BpeHUX MosaTaka MW aHasIM3a pe3ysITaTa MOKpajHHCKUX 
u300pa, MoceOHO y CBeTITY IIpaBa Ha TepuTOpHjasIHy ayTOHOMH]y u 
COXKCHUX MYJITHHAMOHAaHUX HM MyJITHKOH@eCHOHAIIHUX OHOCA Ha 
Teputopyju ATI BojBogune. 


V300pHu Mo3aHK OuBa 3a0KPYy2KeCH KOayTOPCKHM pajjOM O 
JIOKaJIHHM H300puMa, Mustana Jopanosuha u Iletpa Matuha: M36o0pu 
oObopHuKa cKynumuHa onumuna u 2epadoea y Cpouju 1990-2020. 
2odune. Ha cxopo 40 crpanuia, MMHyWMO3HO je oOpalhena MaTepuja 
Koja ce y JaBHOCTH Tlepl{umupa Kao Matbe BarxKHa y OJHOCY Ha OcTase 
u300pe (iIpeyceqHH4Ke, MapsiaMeHTapHe, Ila HW TOKpajHHcKe), WTO 
pumMhyjy 4 camu ayTopu mpobsematu3yjyhu oBy TeMy MMTawemM 
a JIM Cy JOKasIHM W300pH ,,MOuMTH4Ka yTaKMULa Mather 3Hayaja™. 
IIpenymrajyhu uutaouy 4a mponalhe ogroBop Ha OBO H MHOTa 
Upyra Taba, 43BajaMo Jeo 3aKJby4kKa KOJM y Hajkpahem omucyje 
TPHAecTOrOAMMEbY pakcy OKaIHUX U300pa: ,,/lerlepcoHasIM30BaHOCT 
lipeycTaBHnka, cilaOJberhe Be3e OMOO0PHHKa UM OUupaya-rpahana, 
NOTeHUMJasHU ay H300pHe NapTuuMMaynje, PparMeHTupaHoct 
CTpaHauKor CHCTeMa y JIOKasIHHM TlapslaMeHTHMa, TOCeOHO aKO 
ce 3apoKH HWKH M300PHH par, javawe cTpanayKor yTuLaja u 
llapTokpatTuje Ha JIOKasIHe MOMHTHKe, Hee*puKaCHOCT H HECTAOHJIHOCT 
opraHa JIoKayIHe CaMOylipaBe, rpaBHTalMOHH yTHIaj WeHTpasHe 
BlacTH Ha JIOKasIHy CaMoylipaBy y TaKBOM HHCTHTYWMOHasIHOM 
aMOHjeHTy — CaMo cy Heke HajMapKaHTHH je MOJIMTH4Ke KOHCeKBeHIe 
akTyeIHOr H300pHOr Mosesa H WOKaTHUX u300pa.“ (cTp. 714). 


3aBpLIHH pay oBe riaBe, ayTopa borossyOa MunocaBsbesuha, 
oOpahyje Temy HellocpeqHOr BplilerHa CyBepeHOCTH, MO HaCJIOBOM: 
Peqepenoym u Hapoona unuyujamuea y Penyonuyu Cpouju: mpwaeu 
pesyamamu Henocpedue Oemokpamuje. Y payy cy cucTeMaTcKu 
oOpahenu TpaBHH OKBUp OBHX BaxKHHX MHCTHTyTAa, KaO HW HUXOBa 
lipakca, KaKO Ha J[p»KaBHOM TaKO M Ha TIOKpajHHCKOM H JIOKaJIHOM 
HuBOy. IloceOHo ce ucTH4e BeOMa IIpellH43aH HW CIMKOBUT (y BUY 
TaOele) Mpuka3 CBUX OfpxKaHHx pedepeHAyMa JO caja, KOju 
IIpeycTaBJba IIpaBo OCBexKewe y Hallloj Hay, C OO3HpoOM Ja Je BeoMa 
TeWIKO IpHOaBUTH pesleBaHTHe MosaTKe U3 OBe OOACTH. 


Iletu u WiecTu eo 300pHuka ce OaBe NocequWaMa Op»xKAaHUXx 
u300pa. Y mero] miaBu je oOpahen yrutaj u300pa Ha pa3Bo] MapTHjcKor 
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cucTema. Y tet payosa (CnaBpumie Opmosuha, 30pana CrojusbKosuha, 
JIyuiana Cnacojesuha, Jjecnora Kopayesuha u Koaytopckn Jlymana 
Byunhesuha u Munana Jopanosuha), ayropu cy mpobasm a ayy 
ofroBope Ha IIMTakba KaKO H300PHH CHCTeM yTHYe Ha pa3Boj MapTuyja, 
HUXOBUX KOaIMUMja, KAO WH UAeOMOTHuja, KAKO Ce CBe TO OpaxKaBa Ha 
CTBapatbe BJIACTH, KOJIMKO je Halll MapTujCKH CHCTeM cTaOMJIaH Hy KOM 
lipaBlly 04 eBeHTyasHe pedbopMe Morse Ja ce y OyayhuoctTu cupoBery. 


Ilecta rapa JOHOCH OcaM payoBa Koj OOpahyjy Beoma 
3HadajHe TeMe Ca aciiekTa JeMorpaduje, HaljMoHaHor M MOOT 
cTaTyca, ycTaBHOr IIpaBa H JeMoKpatuje. Tako je mpHKa3aHo Kako 
cy y ipoteksie Tpu AelleHuje u300pu yTHarM Ha MpeycTaBarwe 
HallMOHaJIHHX MaHbiHa Hi 2KeHa (payoBu Jemene JIonyap), Ha colMjastHy 
CTpyKTypy v3a0paHux mpeyzctaBHuKka (pag Mapka IlejKosuha), 
Ha JeMoKpatujy (pagoBpu Hedojme BnayucaBseesuha u Jyuiana 
Tapnosuha). 


IloceOHo cy 3aHHMJbUBU paylOBU KOjH yKa3yjy KOJIMKO ce y 
Tpakcu OJ{CTyMa Of yCTaBHUX HW J[EMOKpaTCKHX Ujeasa O COOOHOM 
mpeCTaBHUYKOM MaHary (pagnosu Upeue Iejuh u Byja Usnha) u 
llapylaMeHTy Kao BepHOj CMI ApyiirBa (pay JJejana bypcaha). Y 
TOM CMUCIly WIyCTpaTHBHH cy moyau Koje JI. bypcah u3sHocu y cBoM 
pany Tpudecem 2zoduna Mempononu3zayuje naplameuma, 0 TOMe ja 
uako yyeo beorpayia y ykyMHo] Honysaynju CpOuje He mpesa3u 23% 
y MOCHeMHUX WBayleceTeK rogqMHa, yeo MocnaHuKa u3 beorpaya y 
HapoyHoj ckymmTuHu ce xpehe y pacnony of 30,4% (2003) WO Wak 
47,6% (2012), (ctp. 905). Ogumu4aH Tpuka3 WUTakba Koje je Myro 
onrepehuparo (ontepehyje) Hatry apslaMeHTapHy Tpakcy — , dHju je 
manygat’, 1. Tejuh oOpahyje c Teopujckor 4 ycTaBHompaBHor acriekTa 
wu3Hocehu omtap, amu TayaH cy ya ,,CnodoqaH TapsamMentTapHHu 
MaHyjat, MehyTuM, He CaMo Jia He yxKUBa ycTaBHe rapaHuje, Beh je 
MW 3€KOHCKHM pelieruMa HeroBa CyIITHHAa MOTIYHO JeBacTupaHa. 
KonauHo, lapsaMeHTapHa Ipakca y jeqlaHaecT CKyMUITHHCKUX 
jlerucularypa Huje JOMpHHela Ja ce OCHAKH HHAMBULyasHa NO3sHnja 
TlOCuIaHuKa Kao HellocpeqHO u3a0paHux rpahana.“ ( crp. 956). 


Ucupnny xpononomiky oOpayly Te lapsiaMetapHe Ipakce, Kpo3 
IIpH3My CTpaHadKHX OJ[MeTaba TOKOM IIpeTXoHe Tp eleHuje, 
nupyxa B. Unmh, 3axsyuyjyhu cnegehe: ,,. lepcnextusa crpanauKkor 
oyMetarba y CpOuju crora 3aBHcH He CcaMo Of MoryhHocTn Ja ce 
HHCTHTYUMOHAIHUM J{M3ajHOM yTHYe Ha MoHallarbe Mocuannka, Beh 4 
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OI IpoMeHe BeoMa HeraTHBHe Meplenuje riacaya. bosJbe peryucare 
o{MeTaHba MOTJIO OM Ja Ce MOCTHTHe Ha YeTHPH HAadHHAa KOH ce 
MehycoOHo OIlyHyjy MU KOjM cy ce y HeKoM oOsMKy Beh MoKa3aIM 
edeKTHBHU y yopexHO] mpakcu. To cy WoroBop Mehy crpaHkama, 
CaHKUMOHUCabbe MpeOera y3 OCTaBJbalbe MOryhHocTu oOMeTatba, 
ykU are NOACTHIaja 3a OMOPTyHO MOHallakbe MOCaHNKa HW paBHJIHO 
HHPopMucakee U etyKalluja Oupaya.“ (cTp. 984). 


Tlonyt npBor 4 TocuesHu eo 300pHuka je mocBeheu pe cBera 
lIpaBHUM IHTaruMa, a TO Cy MOcMaTpatee UH IIpahermwe perynapHocTu 
w300pHor mporeca (payoBu Maje Hactuh u Emusuje Opecrujesuh), 
KaO HM HeroBa 3alITHTa y ypaBHOM ciopy (KoayTocKku pay Jlejana 
Byyeruha u Jlejana Musenkosuha). 


V3 opor KpaTkor mpermieya u yityhuBata Ha Heke Of payosa, 
jacHo je 2a ce pay O CHCTeMAaTCKO] HM MCIIPMHO) cTyqvju O Hama u 
HalluMM H300puMa y potTeksie Tpu AeteHuje. Mutiybera cMo Jia he on 
lIpecTaBsbaTHu He3a0Ou1a3HO LWITHBO 3a CBe OHE KOjH Ce Oyay OaBHI 
HeKHM HOBMM aHasIM3aMa WM WpenopyKaMa 3a yHalipehere Haller 
W300PHOF, a CAMHM THM H MOJIMTHYKOF, Ha HW ycTaBHor cuctema. KakaB 
he caypxxaj HeKor HOBor 300pHuKa MoBOyOM Oyzyhe rogquuHute 
OTH, 3ABMCH pe cBera Of Tora Kako ce he cBu akTepu H300pHe 
yTaKMUlle MoHalwaTu y OfHOcy Ha 3aKJby4ak JJ. Byauhesuha, u M. 
JopaHoBuha aT y HUXOBOM payy Pedbopme u pedbopmcku nped.03u 
3a u3MeHy UZ00pHOe Cucmema: ,,1UMe Ce jOIL je{HOM MoKa3asio a cy 
TylaBHH aKTepH peopMu y MpeTxoqHUX 30 roqMHa Ouse NOUMTM4Ke 
ejIMTe, 1OCeOHO OHe Koje cy ce Hasla3vJie Ha BACT UM MMasie MOh ya 
pedopme crpospey. Ocraje qa ce Buau Wa mu he u y HapeyHux 30 
TOuMHa CTpydHa HW akajjeMcKa JaBHOCT H IIpe cBera rpahanu PernyOuKe 
CpOuje 103BOMTH NOJHTHYKUM esIMTaMa Ja HaposzHe MOcuIaHHKe 
Oupajy YMecTO Hux.“ (cTp. 838). 


* Pan je npumspen 24.12.2021. roqune, a mpuxpahen na cactranxy Pegaxunje 21.02.2022. roqune. 
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Hajyeuthe cxBpaheHa kao CeCHTHMMeCHTaIHa 4exKma 3a 
pomsomhy, Hoctasruja je y IpOTeKIHX HeKOJIMKO BeKOBa TlocTasia 
OMLMITeMpHcyTHa, COKeHA HM MOUMBAaIeHTHa COMMjaHa, TCHxH4Ka, 
KyJITypHa HM HCTOpHjcKa MojaBa UW MpeAMeT pa3sMaTpatba JieKapa, 
mucaya, Pus030da, TeopeTuyapa uv HayuHnkKa. JIoK je y 17. Bexy 
cMaTpaHa Oomemthy, y caapeMeHOM ApyliTBy MocTasia je, KaKO KaxKe 
Aua Iletpos, mpodecopka Ha DakysITeTy 3a MeWje H KOMyYHUKaLHje, 
,CBOJCBpCHa elMeMuja HajpasHOBpCHHJHX CHMIITOMa MOyepHor u 
MOCTMOMepHOr ApylwiTBa“, Koja ce MO*Ke MaHHdecToBaTH IIpyCTOBCKH 
KaO 2KaJI 3a MIpOWWIMM BpeMeHOM, Kao eMOLIHja, CTae, HapaTuB, 
ugeonornja. Jlok jeqHu y HOj Mpemo3sHajy emMaHnMaTopcKu 
HOTeHUMjall, Ipyru je Bue Kao ecKalIM3aM UW AHTHMO WOUMTH4KOM 
AKTHBH3MY; jCIHH je pasyMeBajy y HajlliMpeM CMUCJIy Kao JIpyLITBeHy 
eMOLUMjy H KOHTHHyMpaHy UCTOpHjcKy ojaBy, Apyru, mak, Kao 
CaBpeMeHH KyJITypHu dbeHoMeH. Kura Coyuonoeuje Hocmaneuja 
HACTOJM Ja OCBeTIM OBA] (PCHOMeH 3 pa3JIM4YHTUX MepcieKTUBa, 
TO IIpeBacxOHO THIMOMOMKeE, PUIOZOMcKe, COMMOMOMIKe, a, 3ATHM, 
a MOHYAM CTyAMJy Cy4aja Ha IIpuMepy jyroHoctarnje, Kako Ou Ha 
Kpajy pa3MoTpusia MoryhHocTH 3a jeqHO KOHCTpyKTHBHHJe CXBaTakbe 
HOcTasIruje of yoOuuajeHor. 


IIpsBo of mer normaBsba KHuUTe, “Tumosornje”’, xpoHosIOWIKH 
lipaTw CxBaTate HocTasruje of PopmatuBHor o3Hor 17. Wo 19. 
BeKa KaO OOsIECTH KOjy HeKO MMa, IIOMyT Mpexsaye uM TyOepKys103e, 
M KOja je YaK CMaTpaHa MOTeHLMjaIHO H CMpTOHOCHOM JO NoyeTKa 
20. Beka, Kajla OHA, NO yTHIajeM McuxoaHalM3e, MOCTAje ,,J1aKa, 
HeBMHa, 4aK yTelIHa eMOMja Be3aHa 3a TaTHy 3a MpouWIMM 
BPeMeHHMa™ KOjOj MO%KeMO Ja ce Mpemyctumo. Hoctasmruja ce, 
TakKO, Y OBOM HlepHoyly TpaHcPopMuule y cTabe, paciosoxere, 
eMOLy, a H BH cehata. OBoj TIpoMeHH ToceOHO je AompHHeo 
pOMaHTH3aM, KaO TIOKpeT y KOjeM Je 4exKma (3a 3aBHYajeM, 
mpomsomhy...) moctama jeqaH Oo JOMMHAaHTHUX YMeCTHHYKUX 
Tomoca, KaO H C HHM TMOBe3aH Pa3BOj HalMOHaIHHX MOKpeta 
TOKOM KOJHX Ce HOCTaJIrMja HHCTHTYWMOHAIM3yje KpoO3 OCHHBarbe 
CHOMeCHHKa, My3eja HW CJIMYHHX apXuBa HallMOHasIHe MpouIocTH. 
Ortya UM TeopeTH4apN KOjH HOCTaIIrujy Ha3HBajy ,,ACTOPHjJCKHM 
oceharbem“ OJHOCHO ,,JIPYIITBCHOM CMOLIMjOM™, JakJIe, KOIEKTHBHUM, 
J[PYWITBCEHUM MCKYCTBOM, KOje je, HaKO (OpMasIHO Be3aHO 3a 
IIPOWJIOCT M3 KOjer UPMM MaTepHjal, 3allpaBo cajalliHe HCKyCTBO. 
AyTopka Jjasbe Hy WM Heke akTyeyIHe Kjlacudukalluje HOCTamruje 
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Ha pecTaypaTuBHy HU pedieKcMBHY, OHOCHO Ha IIpBocTeleny WIM 
jeqHOCTaBHY, Jpyrocteneny HIM pedekcuBuHy, 4 Tpehecteneny HIM 
WHTeplipeTaTHBHy, MO3HBajyhu ce, y OBOM IOraBJby, IIpeBacxoAHO Ha 
COMMOMOMIKe payqoBe ayTopa nonyT CBetsane bojm (Svetlana Boym), 
Dpena Jlejpuca (Fred Davis), Tomaca Jloumana (Thomas Dodman) 
uu bpajana Tapuepa (Bryan Turner). 


XHOpuAHO pyro NoriaBJbe Jjasbe pasMatpa OAHOC HOCTaIrHyje 
MW MOJepHOCTH Y PUI030cKOj MU COMMOTOMKO] Tpaquunyjn 19. Beka, 
moceOHo y NoOKyWlajuMa wHeHOr MpeBa3zusiaxKera Kao jeqHe OF 
OCHOBHHX KapakTepvicTHKa MoyepHor 06a. ITpema Ietrpos, ono mITO 
TloBe3yje PUuNIO30dujy U ComMONOrH]y je UAeja UCTOpUje Kao MIporpeca. 
Tlonazehu of mpemuce Ja ce MOJepHO APyLITBO HOsHUMOHMpa Hacylipot 
OHHMa KOjH TO HUCY, ayTOpKa BUM HOCTaIIrMjy kao (PopMaTHBHy jep 
je .y TY OMO3HIWyy He“30pHCHBO yIHcaH HW KOHI[eNT HOCTasIrM4Hor 
cehatba Ha He-MojiepHo™. Y HeHOM Buhewy Pu030@cKux TyMayeHba 
Hoctamruje y 19. Bexy, momTo cy u Xerem (Hegel), u Kant (Kant) u 
Mapxc (Marx) nactojasm Ja ,,u3rpayje CHCTeMe Y KOjHMa Cy HHXOBH 
HapaTHBH O MCTOPHJH peCTaBJbeHH KaO Hev30eE2%KHH UH WOKeIbHU™, 
CCHTMMCHTAJIHa Be3aHOCT 3a MIPOWWIOCT je HeLITO mpoOsemMaTH4HO 
(TeMMH4HH H3y3eTaK OusIa On XeresoBa ecTeTuKa, Koja WocTymupa 
Yyleasl KIaCH4He JeMOTe KAKO TOTAJIMTET KOjH je H3ryOJbeH y MOJJePHOM 
Bpemeny). IloceOuHo je Mapxe omitap y ucKa3uMa Ja ,,colMjasHa 
peBosyuuja 19. Beka MOpa OcTaBHTH MpTBHMa Jla caxpambyjy CBOJe 
MpTBe“, OJHOCHO Ja Ce JPyLITBeHH Halipeyak He MOxKe 3aCHHBaTH 
Ha IIpOwWIOcTH, Te a yupaBo ZyxXoBu WpomioctTH OHemMoryhaBajy 
Hampeyak WpywtTBa. Hajzyxe pasMatrpatse y (:puIO30PCKOM O,eJbKy 
mpunaga Huyeosoj HHBep3HjH u MIOpHduKOBawy JHOHM3HjCKOr 
HacylpOT amlosIOHHjCKor Hayesa U XBaJbeHy IpescoKpaTosBatla 
Hacylpot Coxpaty, Jlorocy M ycrlocTaBibaby PuIO30muje Kao 
IIOJMOBHE, Ha JIOTMUM 3acHOBaHe AMcuMMIMHe, wTo Tletpos Buazu 
Kao CBOjeBpcHy PuIO30pcky HocTasrHyjy. Y oBoM MormiexLly, u3reya Wa 
Iletpos WoHekse Ipeleryje 3Ha4aj Heje ACTOpHje Kao Mporpeca Koy 
OBMX MHcyIMIalla. Haume, He camo Ja Ko Kanta uctopuja cxBahena 
KaO pa3B0] He€Ma HMCTaKHYTO MeCTO, Hero HM KO Xerema u Mapxca 
MU 3alIpaBO HMaMO y OCHOBH AMjasieKTHYKO CXBaTakbe UCTOpHje Kao 
KpeTatba koje je CBe CaMO He IIpaBOJIMHH]CKO, lIpe Hero UcTOpHje Kao 
Iiporpeca, WIM eBOJyUMOHH3aM, KaKO ayTopKa loctyupa. Jape, 
MOTO OH Ce IIpHMeTHTH Ja, JOK ayTOpKa y4HTaBa HOCTAaJIIVy y 
Huyeoso (Nietzsche) cxpatatbe lipecoKpaTosatla, Hako cam Hue He 
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KOPHCTH CKCIWIMMMTHO Taj 1ojaM, OHa He Jaje [HTaTe HUTH Ce eTaJbHO 
ocsphe Ha ona MectTa Koy, Hnyea rye ra OH CKCIIIMIMTHO MOMUEbe, Kao 
,¥ KaCHHJHM (pparMeTuMa KOjH Cy TOCTXyMHO OOjaBJbeHu Kao Bossa 
3a moh [rye] Hye ekcnsMUMTHO Ha3MBa HOCTasIru}y HAXVJIM3MOM“. 
Haj3aq, y OBOM peslaTHBHO ONMHpHOM ocBpty Ha Huyea Hema ped 
O HerOBOM CxBaTalby UCTOpHje Kao BeyHor Bpahatha UCTOT, Waksle, 
Kao I[MKJIM4HOr MOHaBJbalba (a HE Kao Iporeca UH eBOJYMMJe), WTO je 
jean of] OUTHHX actieKaTa HeroBe PuNo30duje yomuiTe. 


Y apyrom jlesy noriaBsba ayTopKa Toctysupa ja cy Wuckypc 
pyliTBeHux HayyHHka 19. Beka yoOM4eHH OKO TIMTaba y3poka, 
omIMKa HW WocweyuuWa MoszepHor 4oOa TO TojeqMHYa MU APyWTBO, u 
OLaTIe U3BOLM 3aKIby4aK KaKO Je COMMOMOrja y OCHOBH ,,HOCcTasIrH4Ha 
JpyUITBeHa HaykKa“ jep Ce MMIVIMIMTHO HeHTHUKyje c npoummowhy 
KaO H3BOPOM BpeAHOCTH 3a KpHTHKy cajlawiHoctTu. Ilerpos jase 
TBPAM 1a Cy MOJ[eEpHH COMMOIO3H 3ACHUBAIIM CBOje Teopuje y OMHOCY 
Ha Wyejy Heqoctatka, ryOuTKa, OMHOCHO MMTatba WITa je MOZepHO 
UPyWITBO H3ryOuIO y TOKY CBOr HacTajaha: 3ajeqHULly, WyxX WIM 
cnoOony. Crapsbajyhu y doxyc Maxca BeOepa (Max Weber) u Teopra 
3umena (Georg Simmel), ayTopKa TBpIH Ja ce ,,BeOep MoxKe Ha3BaTH U 
“HOCTaJIFH4HUM JIMOepasioM’: OH Y MOJ{ePHOM JIPyITBy BU Kao Ufeas 
pallMoHasIM30BaHOr 4OBeKa, YOBeKa OcMOOOheHOr UpalMOHAaIIHOT, asi 
HCTOBPeMeHO 3apoOsJbeHOr Y CBOJHM MOJepHHCTHYKUM aMOuLIHjama, 
IipodbecuouasHUM, jacHO MIpelw34paHuM KopallMMa Ka MOCTH3amby 
yusba“, Oe3 xapH3Me, Heasa, jyHallTBa, KOjJM cy KpacusIM Ipe- 
MojepHa JIpylTBa. 


Tpehe mormaBsbe mpaTH TpaHcdopmMaluje y upoyuyaBaby 
HOcTasIrMje HW IpOMHLWbawy oBor ojMa y 20. u 21. Bexy. CacBuM 
OU4eCKMBAaHO, OHA Ce OcBphe Ha payoBe DpanKdypTcke LikKoOIe, Koja 
Kao KPHTH4Ka Teopryja Hariacak CTaBJba Ha KPHTMKY MOJepHOcTH U 
noTpomaykor ApywitBa. Hoctasruja Tako y HOBHje BpeMe MocTaje 
KOMOJHUKOBaHA, KOMepLjasH30BaHa, OHa TOCTaje HAeoOrHja Koja, 
yak, MOKE Ja MO{pxaBa UW HalMOHAIMCTH4Ke HU pyre Napayuroe. 
OueknBaH je H eH 3aKJby4yak Ja, y MOCTMOZepHO WOOa OyMUparha 
BeJIMKHX HapaTuBa, HM HOcTasruja ryOu ToramM3yjyhy yory 4 omuta 
cBojcTBa. Tako je caBpeMeHa HOcTasIrMja Bue (oKycupaHa Ha 
KOHCTPyKUMJY MHKPOHJeHTHTeTA, jep He HaCcTOJM Ja O4yBa 31aTHO 
00a Hero Heke TapTHKyapHOCTH (HIP. KOJIEKUMOHApCTBO TipeyMeta 
3a Koje je Be3aH NojeqvHall). Opranu3aTopu HocTasruje cy WaHac 
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Malbe 3BaHH4He HHCTHTYWWJe (MONYT HalMOHasIHUXx My3eja), a BULLE 
TproBlM, KOH3YMeHTH, Te HaM JjaHallia HOCTasIruja MOMaxe Ja ce 
W300pMMO Ca CTaJIHHM yOpsarbem %KUBOTA Kpo3 Oer y TETHHCTBO, 

wu OnBa ykoperbeHa y THM emMolHjama. C OBHM je y Be3H H TojaBa 
,PeTpOMaHnje“, KaO CBOJCBPCHe CaBpeMeHe TIOMaMe 3a cTapuM y 
CaBpeMecHOM n06y, cmatpa Ilerpos, noka3yjyhu fa cy ,,HocTasruja‘ 

Hi ,,peTpo“ CpoHH MOjMOBH. 


“lerBpTo MOraBIbe MpeACTaBsba CBOJeBPCHy ,,CTYAMjy 
ciyuaja“, OMHOCHO aHalIM3y CaBpeMeHe HOcTasIruje Ha mpHMepy 
jyronocraaruje. ToH OBOr HoriaBJba je 3HATHO Apyrayqnju of 
IIPCTXOAHUX, YecTO je WH4aH, ayTOOKorpadcKu, MoceOHO TaMo rye 
ayTOpKa OMMCyje COncTBeHYy MOBpeMeHy OMCeAHYTOCT jyrOCIOBeEHCKHM 
PeIMKBYJapoM Kojy je ocehasa Kao MocyequILy COMCTBeHOr OaBJberba 
jyrouoctasrvyjom y jeqHom nepuoxy. Popopehu o cneruduynoctuma 
JyroHoctasruje kao (eHOMeHA, OHA HaBOAM OOjalliHberba KOja CMaTpajy 
ja je OHa Hajjaya y OHM OMBIIMM perlyOmMKama Koje, 3a pa3IMKy OF 
Ciopenuje 1 XpBaTcKe, HMCy NONyHMe NpasHMHy HaKOH paciiaya 
HOBHM JHCKypcHMa, 11a je Jyrocnapuja y uMa ocTasa Moyes ,,6osber 
»*uBOTAa*. Mehytum, ona WOflaje a Kayla ce MOMepHMO O]] 3BAHHYHOT Ka 
IM4HHM HapaTMBMMa, OHH Cy KOZ, OOW4HHX rpaljava Bpi0 YecTO CAMYHM 
cByya, ta je JyrocaBuja y HUMa %*KuBA, y CTAJIHO} Tpancbopmarnjn 
cehama  HapaTuBa, H, KaO TaKBa, OMCTaje 4aK M KO Apyre reHepatuje 
Kao moctTcehate, Jaksie aKTHBHa je HM KO], OHHMX KOjH HUCy HU OI 
poheun y 206a JyrocnaBuyje u uuje je ,,cehare“ cacBuM TocpeqoBaHo. 
Oxe KapakTepHcTukKe jyroHoctasruje oHa Jjasbe paTu y aHau3n 
IlOMysIapHe MY3HKe Kao ITO Cy, Ha IIpHMep, IlecMe pellpeseHTaTHBHe 
Jyrocmopencke 3Be3ze JIene bpeue, u 3aksby4yje a Janata ryOmMka 
Toka3yje THIM4He OCOOHHE 3a MOCTJYrOCMOBeHCKa JIpylTBa, jep KOT 
He MOCTOJH U3BeCTAH KOHMIMKT u3Mehy odulnjesHUX MU IpHBaTHUX 
OKUBIbaja MIPOWWIOCTH, a CBe je TOAIOKHO KOMOAMMUKALHH U 
lpusiarohapay akTyesIHHM TpeHOBMMa Ha TPxKHLITY. 


Y 3aBpuIHOM lormaBby ,,Ka anoctaIrM4Hoj HOcTanrMju’, 
Ilerpos HacToju Wa MOHyAM Moye 3a KOHCTPyKTHBHHJH UpucTyl 
HOCTasIrHju Of yoOuyajenor. Ako je WUcKypc o ApywiTBy PyHAMpaH 
Ha HOCTAaJIFHJH, KAKO YCIOCTaBHTH HOBH JPyLITBeHH CHCTeM?, TIMTa ce 
ayTopka, HW Kao jeyjaH JpacTw4aH, HeraTHBaH MOI OBAKBOr CXBaTakba, 
Buu Heo KOHIernT aHTHKBapHe UCTOpHie, Me ,,IPOULWIOCT MH MPTBU 
moctajy jeqHHu u3BOp BpexHocTu™. KontentT Hoctasruje Ou ce, 10 


223 


APXMB, 3-4/2021 - Anexcanoap Tlaenoeuh, Coyuonoeuja nocmaseuja 
(cmp. 219-225) 


IbCHOM MUIIJbery, MOTO IIPCOCMMCIINTH NpeBasHaxKeHeM OMO3HIHje 
HOCTasIrvje HU HalipeTKa, Tle je HOCTaIruja y3eTa Kao jeqHO3HadHa 
rIopuukalyja WpowWocTu HayliTpO cayammHoctu. Hoctamruyja, 
nlopy4yje ayTopKa, ,,He Mopa OuTH MoTpeba 3a MOCTH3AaHbEM OHTOJIOLIKE 
CHIypPHOCTH y MIpOWWIOCTH, HerO KOHCTpyKTHBHU pay, Ha KpHTHUM 
CajallbOCTH, 1a OHa Ke Ja mpeBasuhe ope AHXOTOMHJe 4 OuHapHe 
OMO3HUMje IOMMarbeM HOCTasIruje Kao MoTpare 3a 3Ha4erbeM. Oryza 
MW HacJIOB OBE KIbUe, KOJM HOCTAaJITMJy HU Ipuctyne OBoM deHoMeHy 
qaje y MHoxuHH. Hoctanruja je, Tako, OBAe OCBeTJbeHa U3 HU3Aa 
yIIOBa HU Kpo3 pa3IM4uTe IpHCTyie, H KHbHTa HacTOjH Ja mpeycTaBu 
, Pa3HOJIMKOCT MojaBHUXx OOHKa HOCTasIruje U WHCKypca O HO} Kpo3 
COMMOJIOWIKO, 3ATHM PUIO30@cKO pa3sMaTpakbe, CTyAMje KysIType, 
cTygquje cehara, uta. OTyya, Mako je HajHarialieHujH COMMONOWIKH 
IIPHCTyM OBOM (eHOMeHY 3 COMMOMOWKOr yrvia, KAO KapakTepricTHU 
auIM W CHMMITOMY JlaHalllHber A PyWTBeHOr CTakba, OBO HUje COMMOMOrHja 
HOCTalIrHje y CMMCIy yuwOeHHUKOr Mperieya HOCTalIruje Kao 
apyluirBeHe TojaBe, Beh mpe CKyH MeT pa3HOBPCHHX MOrlaBJba Koja 
pasmarpajy * ‘pa3HONMKOCT NOjaBHUX OOsIMKa HOCTaNrMje u Auckypca 
0 HO)”, Wake, pasIM4UuTe Oroce pa3IM4HTHX CXBaTakba HOCTAIIrHe. 


Jlox je HacTojambe Ja ce 10jaM HOCTaJIruje OCBETIIN Y LIMPOKOj 
(PUIOZOMCKO] HU COMMOMOMKO) TpagqHWjH JerTMTHMHO U T10%*KeJbHO, 
IIMTarbe KOje OBO pa3MaTpakbe MOcTaBJba OusI0 On Wa HM ce MecTO 
HOCTaIrMje y OBHM JMCKypcuMa MoBpeMeHO TpeHarviatiaBa? 
DMopmyziaunja a je “MowepHa COMMOMOrMja yTeMeJbeHa Kao HayKa O 
HOCTAaJIIHjH’”’, OLHOCHO Ha pa3zIMKOBaby TpayquuMoHaHe 3ajeqHuLe 
MW MOJepHor pywiTBa, WTO OHa CxXBaTa KaO OJHOC MOJepHOCTH U 
HOCTaJIruje, YHHU Ce TIpejaKoM. Jep, aKO OBaKO LWHpOKO TOcTaBHMoO 
CTBapH, OHa Ou yTeMeJbyjyha ysiora HOCTasIruje JOM HM BULIe BaxkKHIa 
3a CTHOJOFHjy H AaHTpOMOIOrHy, jep yupaBo cy OHe, 3HaTHO BHIe 
Of CaMe COLMOJIOrHJe, 3ACHOBAaHE ,,Ha pasIMKOBAby TpasMUHouasHe 
3ajeHue MU MOJepHor ApyuitTBa“, Kako Kaxe ITerpos. Osaj Ou ce cyy 
laJbe MOFao IIPHMeHHTH H Ha UcTOpHorpadyyy, a, 10 eKCTeH3HjH, H Ha 
cBako OaBJberbe Npommouthy. LWTasniie, oBpaKo WIMpOKO MocTaBsbeHa, 
HocTasIruja On ce Moria WpaTHTH MHOTO JyOJbe y Ipomoctu. Tako 
Ov, peltHMO, OuJIO CacBHM JIerHTHMHO pehu a HOCTasIruja e%KU y 
OCHOBH MoMTHYKe PUuIO30uje U TeopHje ,,ApyWITBeHOr yroBopa™, 
OHOCHO JHXxoTOMHje u3Mehy XoOcosor (Hobbes) “uopek je 4oBeKy 
BYyK” Hu PycooBor ,, 1PHMUTHBHOr J{MBJbaka“ (Rousseau). 3arpaBo, ako 
3aBHpUMO y KyJIType H JPyWITBa IIpe MOAepHUX ApyliTaBa, MpoxKeTHXx 
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WeJOM eBOsyIHWje HU Iporpeca, MoxeMo pehu Ja cy OHA y OCHOBH, HU 
y cylITHHM — HoctasirM4Ha. CeruMo ce 4¥ecTHX XOMePOBHX CTHXOBa 
O jaHallbUM JbyMMa kao HH(epHOpHHMa y OfHOCYy Ha lperTKe, 
TomyT: ,,PykKomM Tay rosieM morpaOu KaMeH/TuyejeB cHH, Ja He Ou 
HH Ba ra 4oBeKa JMIa,/KaKBM Cy JbyqM JaHac“, utH XecuowoBy 
nogemy u3 [Jocnoéa u Oana Ha TMeT elloxa YOBCUAHCTBA, OJ, KOJHX 
je IpBOONTHO 31aTHO 06a, a OBO TlocIIesHe, FrBO3TeHO, 00a Taya, 
HeMOpalia, O(HOCHO buosMjcku paj Kao IIpBOOUTHO OyIaxKeHO CTabe. 
uty. J[pyruM pequMa, 4HHH Ce Ja MOCTOJH U3BeCHa TeH3Hja U3Mehy 
yKer CXBaTarba HOCTaJIruje Kao CHewMu4He CCHTUMECHTAIIHE YexK He 
3a Mpommomhy, 4 oryyqa Kao MojMa Koju Hactaje of Kpaja 17. Beka, 
WM WIMpoKor CXBaTalba HOCTaJIruje KAO KOHCTHTYTHBHE 3a OVJIO KOJe 
OaBJberbe Mpowouthy, OMHOCHO OUJIO KOje MOZ3HTHBHO BPeAHOBarbe 
MPOWOCTH; IpuMepa pau, To wTo Huyey mpexcoxparoscxa I'puxa 
lipecTaBba y30p, He 3Ha4YH HYXKHO Ja je HeroBa PuTo30muja 
HOCTAJITH4HA, OCHM AKO OH CKCINIMUMTHO He 1OKa3yje CCHTHMeHTasIHy 
qexKHYy 3a THM BpeMeHuMa. Pelee 3a OBY TeH3Hjy MOTO On ce 
Hahu, peljuMo, y OHHM ayTOPKHHUM 3allaxKarbuiMa Tye OHA KOHCTAaTy]e 
Kako je: ,Moryhe OuUTH TOcTMOJepaH, OMHOCHO 6e3 HOCTamIruje 3a 
W3ryOJbeHOM 3ajeHHIOM, a He OHTH AHTHMOepaH, OAHOCHO, He 
onOanMBaTH mocturuyha ApyWitBeHux OHOCa MOCTHTHYTHX y 
apyuiTBy“. OBAKBO MOCTaBJbakbe HO cTauirMje Ha ofroBapajyhe Mecto 
Koje joj Upunaya, moceOuo y oKBUpy (punosodcKux yuckypca o 
1Oj, a2 Y HEHOM CrielHPH4HOM 3Hadery pasuje Hero Kao OnI0 
KaKBOM MCTHIaby MpOWWIOCTH HacyIpoT cajlallHOcTH, 10 CBeMy 
cyyehu mpeyctTaBsbas0 OX YBPCT OCOHAL 3a AYTOPKHH MO3HB 3a aJbe 
IIPOMUIJbate HOCTasIrMje Kao ToTpare 3a 3HaveHbeM, JIMMHMHAaIHe 
y OHOCY Ha TIpOMWIOCT MU CayalHOcT, ucTopuyy u cehate, vu cTora 
BpeqHy Jasber ocBemthuBatha OpeMeHUTOCTH COMCTBeHe UCTOpHje 
TeopHje OBOr MOjMa. 


* Pan je npumspen 20.12.2021. roqune, a mpuxpahen na cactanxy Pegaxunje 21.02.2022. roqune. 
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AHAJINV3A CABETOJABHOL MULWBEBA 
MEDBYHAPOJHOL CYJIA TIPABJIE O KOCOBY™ 


- Cascemak - 


Kpumuuxum ocepmom na numaree I enepanne Cxynumune 
Vjedurbenux Hayuja, nocmaeweno Mehynapoduom cyoy npaeoe, 
aHaUu30M apeymMeHama u3j1oxceHux y camom Muuery, Kao 
u KPAMKUM OC6pMoM Ha HeKa OO UZ06OJEHUX MUUL/bErLA, 
pao uacmoju Oa yKasKce Ha npaBHo, alu U MopalHo ynumuy 
apeymenmayujy Mehyuapoduoe cyda npasde 0 060m numary. 
Vea3yjvhu ua ancypouocm apeymenmayuje Mehyuapoouoe 
cyda npaede, pad uacmoju Oa noKkasce u nocmojatee 
Ouckpeyuonocmu y npumenu Mehyuapoonoe npaea. Ilocpeouu 
Yu/b pada je Oa ce akKademcka 3ajednuya, noceoHO Ona npaéBna, 
u3HO6a 3anNUMAa 3aUMO Ce CaMO Clabuja Cmpana y Cnopy yeeK 
no3ueda Ha MehyHapoouo npaéo u mo no npasusy 6e3 OueKueaHe 
camucqakyuje; alu 0a, Makap U HajMatbe Oonpunece npasou. 


Kyune peau: mehyuapoduo npaeo, Kocoeo u Memoxuja, 
Mehyuapoouu cyd npasede, caeemodaéHo 
MuUUl/berbe, NPAbO Ha ceyecujy, npaéeo Ha 
CaMOONPeVe Ere. 


*  Enexrpoucka aypeca aytopa: milicailic1999@yahoo.com. 
“ Pay je HamucaH 3a noTpede mpeymeta MehynapogHo jaBHo MpaBo, Kao CeMMHapcKH pad. 
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1. OKOJIHOCTH KOJE CY JIOBEJIE IO HACTAHKA 
CABETOJIABHOr MUILUbEA MEBYHAPOJHOr 
CYJIA IIPABJIE 


Tenepamna ckymuiTuHa YjequHenux Haluja je Ha OCHOBy 
3axtepa PemyOsuKke Cponje, 2008. roquHe, 3aTpaxusa oleHy 
JlerasIHOCTH jeqHOCTpaHor Mporialiierha He3aBMCHOCTH CBOje JyKHE 
mloKpajuHe Kocoga u Metoxuje, Jlekmapatjujom 0 He3aBHCHOCTH, OF 
ctpaHe Mehynapoguor cyya mpapye (MCI). Onsajatse, jeqHoctpana 
HacwIHa cerjecuja Kocospa u Metoxuje, 3a CpOnjy je opraHcKo, 
HJICHTUTETCKO, YCTABHOMpaBHO H MOJHTHYKO MMTakbe, KOje Ce He MOKE 
IIOTIMYHO CaryieqaTH 6e3 OCBpTa Ha HCTOPHJCKH KOHTEKCT, KOJH je JOBeO 
WO jeMHOCTpane cellecuje u WoHouIera Jleknapatuje 0 He3aBHCHOCTH, 
Oy CTpaHe MIpHBpeMeHUX HHCTHTyUMja. OTIeTJberbe U OHO LITO joj je 
IIpeTXOHI0, CBOJHM OOHMOM H 3HayajeM IIpemalllyjy rpaHuije OBOr 
payla MU MH Ce, cem Kpaher yBoyja, THM T1HTaHeM Hehemo OaBuTH. 


AKT HeJlerawHe WMHTepBeHuuje cHara HATO maxta Ha 
TeputToprju CaBe3He Penyomuxe JyrocnaBuje 3aBpuiaBa ce 
KyMaHoBckuM criopa3ymoM, y JyHy 1999. roquHe, 10 KoMe cy cpricke 
BOJHe HU Oe3sbeqHOCHe CHare MOpalie ja HallycTe TepuTopujy Kocosa 
u Metoxuyje. Kao rapanunja Ja he jyxkHa cplicka NoKpajHHa OcTaTH y 
cactapy CpOnje, 10. jyHa 1999. ronuue, ycBojena je Pesomyunyja 1244 
Capeta 6e30eqHOCTH YjequHeHHx Hallnja, Koja je W Janac Ha CHa3H. 
Oxom Pe3os1yuHjoM, Kocoso u Metoxuja octajy y cactasy Cpouje, a 
moctajy mpotexropat! Yjequmenux Hatuja* u cuara HATO naxta, 
Koje cy 3a Ty IpwiMky Ha3BaHe ,,KDOP“ (Kosovo Force). Hhuxos 
3ayjaTak, On je 1a OOe30e7e NOWITOBarbe Pe3omyunje 1244 kao u aa 
CTBOpe OLpxKUBYy Oe30eRHOCT HM CHTypHOCT cTaHOBHUIMMa Kocosa u 
Metoxyje. 


Kao pe3ysirar Tora, T3B. KocoBcKa CKyNTHHa JJOHOCH 
Jleknapalyjy 0 He3aBHCHOCTH KOCOBCKHX AsiOaHatla. Tajja ce OTBOpHJIO 
W MMTabbe JerasIHOCTH TaKBOr akTa HW Halla 3eMJba ce Olpeyemusa 
ya TO WHTawe yiyTu MehyHapogqHomM cyyy mpaBye, TO ject, Wa sm 
je lporsialiena He3aBHCHOCT y cKuIaay ca MehyHapoyHuM TpaBoM. 


' Anexcangap Hasxosuh, Herap Pagan, Cmeaparbe noeux Opoicaea, meopuja u npaKca omyeneroa, 
Cayxx60eun riacuuk, beorpag, 2008, crp. 232. 


7 


2 Pagu Behe onepatuBHoctu YjequmeHux Halluja Ha TepuTopuju Kocosa u Merxoxuje, OuBa 
dopmupan YHMUK (United Nations Interim Administration Mission in Kosovo), koj¥ lipy%Ka ToxpuIKy 
Capety O6e36eqHOCTH Ja OCTBapH CBOje WHJbeBe 06e30ehuBarba TpajHor Mupa. 
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Mutsbere Bpanka M. Paxuha, kao u Apyrux OpojHux Tomahux u 
MehyHapowHHXx paBHUx CTpy4bbaka je 11a ,,H mpaBo (4 MelhyyHapoqHo 
MW YHYyTpallwe), H YHHeHULe, aKO Ce peasHo carieyajy, He Ipyxkajy 
OCHOB 3a 3aKJby4aK Jla je WporialiieHe “He3aBucHocTu’ KuM Oou0 
JlerasIHO. OWHOCHO, OHO je 10 HallieM MHIIJbeHy HECyYMIbUBO OnJIO 
HeslerasiHo.‘? 


HeneramaH WM MopasIHO mpoOseMaTHdHH" akT ,,xyMaHuTapHe 
uuHtTeppenyunje’ HATO maxta nag Case3Hom PeryOmuKoM 
JyrocmaByjom, Kao u OpojHu IpuMepH 4nHa arpecuyje y caBpeMeHoj 
IipaBHO-HONHTHYKO] CTBapHOCTH, Texe MOKyllajy MpaBHor 
yTeMeJberha. Moro On ce pehn ja JlerasmM3al(uja OBaKBOr 3104HHa, 
(pakTHUKU HUje HyxKHa, jep je rmm00asHU MOHOMON cue oM4eH y 
je€1HOM xereMOHy HeMa oOaBe3y Ja OrmpaBya CBOje eIOBarbe, OCceOHO 
aKO je OHO yiIpaBJbeHO Ka ,,3alITHTH JbyCKMX papa“ H ,,clipeqaBary 
XyMaHUTapHe KaTactpope™. TepMHHOJIOMIKU mOcMaTpaHo, 
»XYMAHHTapHa MHTepBeHIMja™ je OOK OpyxKaHe MHTepBeHIH|e, 
KOJH Je ,,.XyMaH“ CaMO y OHOj MepH y KOjoj HCIlyHbaBa CBpxy 3allITHTe 
yIpOxKCHHX JbYCKUX IIpaBa, ajIM He WH Y CaMOM CpeyICTBY HeHOT 
W3Bplerwba. TakBo CpecTBO, MocMaTpao Kpo3 Bu3ypy KanTosor 
»BeuHOr Mupa™, ToBpelhyje cBojy capxy.’ Ho, HacTojae Ja ce nog 
OKJION MpaBye cCakpHje yAHHeHO HelmpaBo, a MMJIMTAHTHU XyMaHv3aM 
Kao TpojaHcKi Kom yBeye y TOKOBe MehyHapoyHor tpaBa, He On JIM 
ce CBaKH Hape{HH 4H arpecnyje OKapakTepucao kao ,,1eK* opraHv3My 
oOosIeIOM Of, MH3aHTporje. 


@MaOpukyjyhu casus belli, onepaunjama Payak u HeycriexoM 
lperopopa y PamOyjey®, crBopeHu cy OCHOBH 3a TIpaBHy MoTMOpy 
, XYMaHHTapHe HHTepBeHnje“’, yauHbeHe Oe3 H3pH4uTOr OL00perba 
Capeta be3s6eqHoctu Yjequmenux Halnja. Kao jequo of HajBaxKHvj Ux 
Hayesia Hopesbe YH, mpokmamosana je 3a0pana yroTpeGe cusie IpoTHB 


3 Bpauko M. Paxuh, Cp6uja nped ceemcxum cydom, IIpapuu (bakystrer YauBepsuteta y beorpazy, 


Beorpag, 2009, crp. 11. 


4 Muogpar Jopaxosuh, Kocoeo u Memoxuja, Yemupu npaeno-noaumuyka eceja, Uipapun cpakysTeT 


Yuusep3uteta y beorpazy, beorpag, 2013, erp. 11. 
> Wuredopr Mayc, Acnexmu Hapooue cyeepenocmu, y upesony Januma H. bacre, Jjocuje, Beorpag, 


2001, crp. 9. 


® TIperopapayku Tum Cuo6ogaHa Musomesuha, of6no je 4a ce cpricke BojHe H NosMIHjKe Tye 


tlosyky ca Kocoza u Metoxuje, re he ux 3amenutu HATO cuare. 

7 Milos Jovanovic, Légitimité et légitimation du recours a la force dans l’aprés-guerre froide: 
étude de cas: l’intervention militaire de |’OTAN contre la République Fédérale de Yougoslavie (1999), 
WOKTopcKa JuceptalHja (HeoOjaBsbeno), Ilapu3, 2010, crp. 280. 
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TepHTOpHjaHOr HHTerputTeta WIM MOMHTH4Ke He3aBHCHOCTH CBaKe 
mp2xape®, Te je yMMTHO caMO locTojaHe IpaBa Ha XyMaHUTapHy 
WHTepBeHUMy yore. 


OxoHualbeM BOjHe HHTepBeHuuje HATO-a, cyBepenocT u 
TepHTopHjasHu HHTerputet CpOuje, cy NOHOBO MoBpehenn. IIpe 
cBera, Jy2KHa cplicka 1oKpajHHa Kocozso u Metoxuja ce, Bulle Hero 
paHvje, Hallia y HEH3BeCHOM ToOx*Kajy y OKBUPy MaTH4HeE pxKaBe. 
Hane, amOaHcku Jeo craHoBHUIITBa Kocosa u Metoxuje je 3a cBoje 
BHIMeeMeHHjCKO MMTakbe papa Ha CaMoOorIpeeyberbe”, MOTpaxkHo 
oroBop y Melh\yHapoqHom mpapy. Hajmpe cy Pesomyujom 1244 (1999) 
uw YHMUK YerapuuM OKBHpoM KOHCTHTyHcaHH ITpuBpemMeHu opraHu 
caMoylipaBe, KOje Iipey{cTaBJbajy — KocoBcka CkynliTuHa, Bulaya 
mpeyzceyHuK. Ilorom jeqHoctpaHom JiekapaljHjoM 0 He3aBHCHOCTH 
(JU), jykHa cpricka moKpajuHa je mpormacusa He3saBucHocT 17. 
dbeOpyapa 2008 roquHe. 


MehynapogHn cy WpaBye Woueo je, 22. jyna 2010. rognue, 
CapeToqaBHO MHUUlJbeHe MOBOAOM TpormalieHa IpuBpeMeHux 
WMHCTHTyWMja caMoympaBe Kocosa He3aBucHuM, JlexmapalHjom 
He3aBHCHOCTH T3B. PemyOmuKe Kocoso. Y jecen, 2008. roquue, 
PenyOmmxka Cp6nja je y oxBupy I enepasHe CKYNIITHHe YjequmeHux 
Halwja, WOKpeHysia MOCTyNaK U3MIacaBakbha pe3soslylHje KOJOM On ce 
on Mehynapoguor cya mpaBye 3aTpaxkvJIO CaBeTOAaBHO MUILJberbe 
0 IIpaBHHM OCHOBaMa BaJbaHOCTH YHWJIaTepasine Cellecuje MoKpajHHe 
Kocosa u Metoxuje. CxogHo usany 96. Mopesbe Yjenumennx Hanja’®’, 
TenepasiHa ckynliTHHa je yilyTusa ceyqehe mutame MehyHapoxHoM 
cyay mpapze: ,,Jla mm je jefHOCTpaHo Mporialiiere He3aBHCHOCTH OF 
ctpane IIpuspeMeHux HHCTHTyWMja CaMoyripaBe Ha Kocosy y cKlayy 
ca Mel)yHapowqHuM mpaBom?“!'Oysry4eHo je, ca eceT riacopa ,,3a“ 


8 Unan 2, crap 4. Hopesbe Yjequmenux Haruja. 


° _,,JJemoxpatcku caBe3 Kocosa“, Bogeha ceulecwoHUcTH4Ka CTpaHka, cuipoBesa je HapasiesHu 
anl0aHCKH CHCTeM 3paBcTBa, KyJIType HM CHHJMKaTa; OTOM je WierasiHa, MapaBojHa rpynaunja, 
,Ocnob0quma4ka Bojcka Kocosa“ (OBK) ornmouesta cBoje TepopHcTHYKO JeoBalbe poTuB Cpba 
Ha KuM, mTo je 4oBeu0 0 MacoBHor opyxkaHor cyKoOa Ca CpIICKOM BOjCKOM, Koja je 1998. roquHe 
lipuMopasia ipunayHuKke OBK ya ce noByky ca CBOjHX Mosoxaja. [Ipumupje je HacTaso 3axBasbyjyhu 
Oprann3ayyju 3a epporicky 6e36enHOcT u capagiby (OEBC). Haxon mperogopa y PamOoyjey, HATO 
arpecuje Hay CPJ, Kocozo u Metoxuja noctajy mpotektopat YjeqvHeHuXx HalHja Ca MApOBHHM cHarama 
tog, BohctBom HATO-a. (Anexcanyap Ilasxosuh, Merap Pagan, Cmeapare noeux dpoicaea — meopuja 
u npaxca omyenseroa, CrryxOeuH riacHuKk, Beorpay, 2008, crp. 231-232). 

'0 Accordance with International Law of the Unilateral Declaration in Respect of Kosovo (Advisory 
Opinion), 2010. ICJ (22 July 2010). 


"UN Doc. A/63/L. 2. 
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W 4eTUpH Tiaca ,,mpoTuB™ ja Jleknapatuja o He3aBucHocTu Kocosa 
He lipey{cTaByba Kplletbe MehyHapoguor mpasa. 


1.2. Iutame Tenepanne ckymutTune ynyhesxo MCII 


IIpema Mulisbery CTpy4He jaBHOCTH, HaKOH akTa jeqHOCTpaHor 
lporsiaiiiera He3aBucHocTHu Kocosa, nocTojase cy 7Be MoryhHocTH 
Cpouje y normeny oOpahata MehyHapoaqHom cyzy upapye.'’? IIppu 
IIpHcTyM Mospa3syMeBao je MoKpetawe TyxOe mMpoTHB Oap jeaqHe 
ypKaBe Koja je Ipu3Hasa He3aBucHocT T3B. Kocosa. IIpeaqHoct 
OBOM HayHHy oniterma ca MehyHapoxHoM 3ajeqHHIOM aso je 
HeKOJINKO WereHUX MelhyHapoqHompaBHHx CTpydbaka, Melhy KojuMa 
Jan bpayusm, mpodecop ca Oxccopza u Mapceno Koen, mpocecop 
u3 )Kenese. J[pyra ommnja, Koja je MpeBarHyia, mpeyqcTaBsbasia je 
HOKpeTakbe MOCTYIKa KOjH Ce THYe 3axTeBa 3a TparkeHbe CaBeTOLaBHOr 
MUIJberba Cyja 0 OBOM CaMOrIporalieny. 


ITuratse koje je Tenepasma ckynmtTnna yryTusia MCI, caogus10 
ce Ha IMTabbe OnlpaByatba MehyHaposHor paBa 3a CHTyalljy y Kojoj 
jeaH CHTHTeT IIporiach He3aBMCHOCT y cacTaBy jeqMHCTBeHe JpxKaBe. 
Y mpuior HeBellite PopMyaluje MOCTaBJbeHOr TMTakba, yiryheHoM 
MCTII, cam Cyy ce mo3uBa Ha WuTambe Koje je [eHepasmHu ryBepHep 
Kanaye yiyTHo BpxoBHom cyzy Kanaje, pay qaBarba caBeToyaBHor 
MMIlJbeHa, MOBOXOM MOKyllaja OTIenJbeHa KseOdexa: ,,Jla mu 
MehyHapogHo TipaBo Aaje HatMonasHoj CKyMMITHHH, 3aKOHOaBHOM 
Teuly, HIM BayH KBeOeka mpaBo Ja jeqHOCTpaHo U3Bplle cellecnyy 
KpeOexa og Kanaye? Y tom normieny, qa wu y MehyHapoqHOM 
IipaBy mocToju paso (right), koje Ou HawMonanHoj cKyMTHHH, 
3aKOHOaBHOM Tey HIM Bay Keebeka, Jasio 1paBo Ja jeqHOCTpaHo 
wu3Bple cerlecujy KBedexa of Kanaye?“ Kocta Uapomrku uctruye 
IIPeAHOCT OBOr IIMTaba Y OAHOCY Ha MHTabe MOCTaBJbeHO TOBOOM 
cellecuje Kocmetra. HauMe, HeyBOCMHCIeHOCT Tora MMTawma Ou 
3aCHTYPHO BOAO MOBOJbHOM OfroBopy 3a Cponjy: yHusiarepasHa 
cellecuja ela TepuTopuje He MounBa Ha MelyyHaposHoOM Ipasy.!? 


12 


Cuo6ogau Camapyuh, Tpazeduja Kocoea u Memoxuje, Catena Mundi, beorpag, 2018, crp. 131. 
'S Kocra Uapomrkn, ,,Cydcka coducmuxa y MCI, amcrt ,, Heuar“, 2010. 
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2. CTAB CYJIA O TIMTAHY 


Jleknapaiuja He3aBucHoctTu Kocosa, mpeMa caBeTOaBHOM 
Muibemy MCII ue mpeycraBiba Kpuiere MehyHapoyHor mpasa, 
jep MehyHapoqHO mpaBo He caypxU 3a0paHy AekKapaluja o 
He3aBHcHocTH. Osa ofstyKa Cyya, oOpa3oxeHa je mpeycrojehom 
apryMeHTallHjoM. 


Vaxo je jacan crap MCII o jexnapauju 0 He3aBHCHOCTU 
Kocopa, (10 riacosa 3a, 4 NpoTHB JIerMTHMu3aluje oBor 4unHa'), 
Cy ce CIPHKTHO OrpaHH4no Ha WHTabe Koje My je MOCTaBJbeHO OF 
cTpaHe IT eHepasiHe corymmutTHHe YH, Ha HeKOJIMKO MecTa HallacHBIUIn 
Ha koje TeMe Huje Ay2KaH a ofroBapa, Oyzyhu ya o ToMe Huje HU 
Ovo mMTaH. Cy ucTHYe Ja ,,OCTaBJbeHO TIMTakbe Huje MTawe oO 
lpaBHUM TMocweyquWaMa ekapaluje, a HapOunTO Huje WHTawe Ja 
mu je Kocoso ctekio ApKaBHoctT nH He. Taxohe, y naparpady 51. 
CaBeToyaBHOr MHIJberba HaBOsH Ce a WMTarbe He OOyxBata ,,11paBHe 
TlocuIequye akTa He3aBucHocTu Kocosa off cTpaHe OHHX JIpKaBa Koje 
cy ra pu3Hasie.* 


MCII y Munsbemy HaBoau OpojHe IpuMepe Aekapanja o 
He3aBHCHOCTH, KOje HUKajja HUCy OvJie KBasIM(UKOBaHeE Kao MOBpeya 
MehyHapogHor IpaBa, OusIo Wa cy WOBOAMIe WO CTBaparbha HOBHX 
ypKaBa WI He. 


IIpaBo Ha camooripeyesbere Ce BEOMa OCKYHO HOPMaTHBHO 
ypehyje y yopeHOM lipay, jep ce Kao CylpoTcTaBJbeHH MOJMTHIKU 
IIpHHUMM, WOCTaBsba HactiIpaM cyBepeHocTH ApxKaBa. Mako u3 
3ajeM4eHOr IpaBa Ha CaMoOoTIpeyeJbebe He TIpoH3H1a3H UW WpaBo 
Ha cellecnjy, ,,jJaHac, CelleCHOHHCTHYKU TOKpeTH WoOujajy Ha 
cHa3H ylipaBo HHTeplipeTupajyhu MelhyHapogHO MpaBo Kao rapaHT 
lIpaBa CBX Hapojla Ha CaMOorIpeyesbere, 4AMe oNAa3H WO jadarba 
CelapaTMCTHUKHX TexKHH MU WMPeKTHEe e3HHTerpalnje WpxKaBa.““'> 
Cenecnja, Jake, cTBapa HOBe CyBepeHe CHTUTeTe, paBHOrpaBHe 
cyOjexte MehyHapogHor lpaBa, MHOTPO IlyTa 3I0yMoTpeOuBIIM CMucao 
W Wb papa Ha CaMooripeyesbere. 


‘4 Cex Jlecer racosa ,,3a* MOTH4Y Of CyAHja 13 3eMaJba KOje cy IpH3Hase HesaBHcHocT Kocosa, 


a CBa YeTHpH T1aca ,,IpOTHB™, OJ CyHja H3 3eMaJba Koje TO Hcy y4HHUIe. 


'S Cama Crommh, Musena Hemmh ,,Ceyecnonuctu4ku quckype Kocosa u Karanonuje: camuHocTu 


uv pasuKe™, [loaumuuxa peeuja, 04/2019, crp. 183. 
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Crap MehynapogHor mpaBa mpema dbeHomeny cellecuje, Huje 
cacBuM oypeheu. Hanne, ,,cellecuja Huje HH JIerasiHa HH WlerasiHa ca 
Tauke riequmita MehyHapoyHor pasa, Beh je BeoMa HeyTpasiaH aKT, 
ynje Mocmeque jecy umm Mory OuTu MelhyHapogqHo perymucane.“'° 
CaBpeMeHo jaBHo lIpaBo lipyKa 3allITHTy TepHTOpHjaJIHOM HHTerputTery 
ypxapa,'’ pe cBera TyTeM KoreHTHuX HOpMH IloBesbe YH, koju 
3a0pamyje lIpeTHY CHJIOM H yroTpeby cusie IpoTHB TepHTOTHJaTHOr 
HHTerputeta WpxaBa'*. Taxohe, WeOBMTOCT ApxKaBa ce WITHTH U 
IlyTeM akaTa-lIpokslamMalnja, Oe3 OOaBesHe paBHe CHare, aJIM BeJIMKOT 
MOJMTMYKOr 3Hayvaja, T3B. MeKO TIpaBo (soft Jaw). Ha oBoM Tosby 
lIpaBa, oJ WoceOHe BaxKHOCTH je 3aBpLIHH aKT U3 XesIcHHKHja (1975), 
KojH Mehy cBojuM HavesuMa, MIpoKamyje Ha4yeo ,,fepuToprjHOr 
WMHTerputeta WpxKaBa~ u ,,Hayeno HENOBpeAMBOCTH [pKaBHUX 
Tpanuua‘'’, ycTaHoBJbeHHX HakOH J[pyror cBeTcKor pata. 


Konuent YjeqvHeHux Hallvja 0 paBy Ha caMooripeyiesbere 
je, Mpema peyumMa AnTonua Kace3ea, ,,aHTHKOOHUjaIMcTH4Ka, 
aHTHHCOKOJIOHVJasIMCcTH4Ka HU aHTMpacucTuyKa (...) Kao miro ce 
MOxe BUeTH, YjequHeHe Hallvje cy MoceOHO NpuxBaTHJe NpHHUMI 
eKCTepHOr caMooripeyesberba, 3aHeMapyjyhu UpHHWHM HHTepHOr 
caMooripeyesberna. “”° 


3. APTYMEHTALWJA CYA 


ITutatse yrryheno Cyzy, 4a mpomenn Ja JM je Kocoscxa JJJH Onna 
y ckylazly ca MelyHapowHuM T1paBoM, I10jeqHOCTaBJbeHO je cxBaheHo u 
, AOHeKIe JAKOHCKH je, KakO HaBoyqH Muogpar Jopanosuh, u3BeqeH 


3aKJby4ak Ja Ce OHO CBOJIM Ha IIMTalse ,,J1a IM MocTojehe MehyHapoyHO 


lIpaBo 3a0parbyje ekapaliMjy 0 He3aBucHocTH HIM He“.”! 


‘6 Bpanxo M. Paxuh, Cp6uja nped ceemckum cydom, op. cit., cTp. 99, HapezeHo mpema: James 
Crawford, The Creation of States in Internationl Law, Clarendon Press, Oxford, 1979, p. 268. 

'7 Vcro, erp. 42. 

'S Un, 2, rauka 4. Tlopesbe YH. 

9 XeJICHHIIKH 3aBpWIHH akT (3aBpuHH axt Kondepenunje 0 eBponcKoj CHrypHOCTH H capajbn), 
1975, neo 3, 4. 

20 Bpauxo M. Paxuh, ,,Cp6uja nped ceemckum cydom", op. cit., cTp. 72, HaBeyeHo mpema: Antonio 
Cassese, Comentaire de l'article 1, paragraphe 2 de la Charte des Nations unies, dans Jean-Pierre Cot 
at Allain Pellet (sous la direction de), La Charte des Nation unies, Commentaire article par article, 
Economica, Paris, 1991, p. 49-50. 


2! Advisory opinion, para. 56. 


233 


APXUB, 3-4/2021 - Muauya Mauh, Ananuza cagemodaénoe Muuberra MehyHapodnoe 
cyda npaede o Kocoey(cmp. 227-248) 


ApryMeHTalvja KOHadHOr caBeTOaBHor Mubera MCI, 
KOJOM JICTHTHMH3yje KOCOBCKO IIporialliere He3aBHCHOCTH, H3BeqeHa 
je 43 IPHHWuMa apryMeHTa CyMpoOTHOCTH, 1a CBe OHO LITO H3pH4HTO 
Huje 3a0pareHo y TIpaBy — O3BOJbeHO je; CBaKH aKT KOjH HHje 
IIpeKplwMo TpaBo, y cklayly je ca mpaBoM U BasbaH je. He OutTH y 
cKulayly Ca He4MM, TO ject, He OMTH y CyIIpOTHOCTH Ca HeyUM, HUje 
HCTO ITO HW OTH y CKuIayty ca THM UcTuM, Oynyhu Wa HemocTojawe 
HeckKIajla He 3Ha4H yjeqHO HM MocToOjarbe cKaya.” 


Vi3nox%xena apryMentaryuja MCIL, je uciryctruua a noypoouuje 
pa3MoTpu MehyHapogzHo paBo Ha CMOOTIpey{esberbe Hi Ha ,, KOPeKTHBHY 
ceuecnjy*. Bynyhu qa cappemMeHu wWpaBHH mopezaKk (umak) 
KOH3€pBaTHBHO MocMaTpa (PeHOMEeH cellecuje, OMHOCHO TexKH a 
»KOH3epBupa~ TocTojehu mopeyak u o4yBa yTBphene Wp»xKaBHe 
rpaHule, OTya HU pecTpHKTUBHA jypuclipyyzenHunja y mormiey 
TOr KOH®@sMKTHOr WHTawa.* Tlopesba YH upegBuha u,,upapo Ha 
caMoOoripejlesbee Haposla UW lIpexy3uMarbe Apyrux ofropapajyyhux 
Mepa paym yuBputhera omuirer Mupa‘’, alld CaMO Kao I[HJb KOMe 
TpeOa TEKHTH, He HM Kao Mosa3HO, TeMeJbHO Hayes0 [loBesbe, ITO 
TOBOPH O MalbeM 3Hayajy KOjH je OBOM ipaBy Mpuyzat, HaciipaM 
O4yBalba LeJIOBUTOCTH JpxKaBa. 


Hajyasbe, cy, u3J1axKe HEKOJIMKO apryMeHata, Melhy KojuMa 
ce Haj3HayajHuju Mory MoemuTH y cuegehe rpyne: 1. ApryMeHT 
HemoBpeheHor TepuTopujanHor uHTerputeta; 2. ApryMeHT 
carmacHocTu JJ[H ca YctasHum oxBupom YHMUK-a u Pes3osyunjom 
1244; 3. ApryMent cykoOa yuytap jeqHe qpxasBe; 4. ApryMeHT 
WAeHTUTeTa TBOpala JlekKapaluje U apryMeHT ,,BOJbe KOCOBCKOT 
Hapoa™. 


3.1. [psu aprymMent Cyya: apryMenT HeroBpehenor 
TepuHTopujaHor HHTerputeta 


Cy HaBoyqu y maparpady 56, aa ,,1HTame Koje My je 
IIOCTaBJbeHO He 3axTeBa OF Cyya a 3ay3Me CTaB Ja JIM je Ipema 


22 


2 Patxo Mapxosuh, Ca yemaene ocmampaunuye, Jlocuje, beorpay 2017, erp. 44. (Mctu crap 
W3HOCH 4 cyguja bpyHo Cuma y cpom M3yqB0jeHom Muubery — upum. M. V.). 

3 Advisory opinion, para. 49, 56, 83. 

4 Bepau Cranyetuh, Cuucao ceyecuje y 0o6a enobanuzayuje, DakysTeT 3a eBpOTICKe MIpaBHo — 
TomMTHKe cryquje Hosu Cag, 2016, crp. 59-60. 

°° Unan 1, crap 2. lopese YH. 
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MehyHapoqHoM mpaBy KocosBo 6uI0 MO3HTHBHO oOBauiheno Aa 
jeqHOcTpaHo Mporsiacn cBojy He3aBucHocT MIM, a fortiori, 0 TOMe 
la JIM, reHepasIHO TieyqaHo, mpemMa MehyHapoyHOM IpaBy, CeHTHTeTH 
KOJM ce Hajla3e y OKBUpy Heke IpxaBe UMajy MpaBo fa ce oF Te 
IpxKaBe jeHOCTpaHo oriere. 3ancta je cacBuM Moryhe Ja jeqaH 
ogpehenu akT - KakaB je jeqHOCTpaHa JekapalMja He3saBuCHOCTH 
- He Oyyle y cympoTHOcTH ca MelhyHapowxHHM TIpaBom, a Ja TIpHTOM 
HYKHO He Iipej{cTaBJba akT Bplierba IpaBa (y cmuciry oByatiherma) 
KOje My OHO Josesbyje.“”° Huje 3arpaxkeHO MUIIJbere O Apyrom, 
Beh 0 TIPBOM IIMTaBy, Te je 3aKJby4ak Ja, 3a0paHe jeqHocTpaHor 
IIporialiieHa He3aBHCHOCTH Hema, a Cy TpeOa camo Ja yTBpAH Aa JM 
je MporatieremM He3aBHCHOCTH MoBpelheno MehyHaposHo 1paBo WIM 
lex specialis yctaHoBsbeH Pe3osyinHjoM 1244 Capeta 6e30enHOCTH, 
u3 1999. roquue. 


Cyn ocyhyje 4HH jeqHOcTpaHe ekiapalinje He3aBHCHOCTH 
caMO OHjla Kala Cy HbUMe ToBpelene KoreHTHe HopMe MehyHapoxHor 
mpaBa aJIM 1a TO oBxe Huje ciyyaj. YupaBo cnewupuyan npaBHn 
KOHTCKCT JOMPHHOCH ToMe Ja oApehera jeqHocTpana AeKnapatuja 
O He3aBHCHOcTH Oye cMaTpaHa HeserasHOM. Mako He mocToju 
HMKaKBO OMLLITe paBusio Koje 3a0parbyje OBakBe Jekslapaluje, CMaTpa 
pod. Jopanosuh, 3a0paHa ce ulak Moxe pexBUyeTH NOCeOHHM 
MehyHapo{HompaBHUM IIpaBHJioM, H Ha OCHoBy MpuHuta /ex specialis 
derogat legi generali, ipeparHyTu y OAHOCYy Ha lIpaBHy cHary opey6e 
O HellocTojay 3a0pane. Crora je MCII Mopao mpBo yrBpyuTH a 
sm je Kocoscxa JJJH y cxsiayy ca noceOuuM, TIpHBpeMeHuM T1paBHuM 
Ppe2KHMOM ycrlocTaBJbeHuM Pe3ouyuHjoM 1244 Capeta 6e30eqHOCTH. 


MCII cmatpa ya je Hayelo TepuTOpHjasHor HHTerputTeta, 
mpokamMoBaHo Iosesbom YH, kao vt 3aBpUIHUM akTOM 3 XeJICHHKNJa, 
orpaHu4eHor JejcTBa. OHO BaxKH CaMO 3a OLHOCe U3Mehy mpu3HaTHXx 
JpoKaBa, a y OBOM CJly4ajy, He MOCTOJH OAHOC WBe]y ApxKaBa, Beh o7HOC 
u3Mehy WpxaBe u jeqHor Jesla HeHe TepuTopyHyje. 


Hapeyeuu ctTaB jacHo ropopu ya MCII cmatpa ya TBopuM 
Jlexnapauuje Hcy UpekpwiusM MpHuAyHM TepuTopujamHor 
WHTerputeta UH fla je y cklayly C THM, Cellecuja Jlerasna. 


6 Advisory opinion, para. 56. 
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3.2. Ipyru aprymMent Cyya: apryment carsacnoctu JJIH ca 
YctTaBHum oxBupom YHMMK-a u Pesosyunjom 1244 


Vi3narateM (akTHUKOr CTakba HW OKOJIHOCTH KOje Cy OBeIe TO 
JH, Cya nerupa kpuierbe Pe3omyuuje 1244, kao Kiby4Hor MpaBHOor 
JOKYMeHTa 0 OBOM mMTaBy. Jlaksie, ub Pe3somyuuje 1244 Ono je na 
ce ycllocTaBu CielMjasIHH WpaBHu pexuM Ha Kocosy, ipHBpeMeHor 
KapakTepa, Kao IIpesla3HH Mepvoy Ao craOusmn3aluje ope TepuTopHyje. 
Opa] akT He UckJby4yje Moryhuoct yTBphuBaka KoHayHor cTatyca 
Tloxpajune. Ila taxo, Cy cmatpa ja Pesomyuuja 1244 Huje Onna 
CMeTHba aYTOPHMa CHOPHOr jeHOCTpaHor aKkTAa, a aTH akT OOjaBe. 
Otyga J[exnapatuja 0 He3aBucHOcTH He KpiH HH Pesomyunyy 1244 
CB. 


YHMUK Yerasuu oKkBup, UpecTaBsba yHyTpalllu akT 
opraHn3al{uje HafiexHOCTH Ha Kocosy u Metoxnyju, uuja je ipuMena 
orpaHuuena Ha jean Mpeswa3HH WepHoy, Koj je ycnocTaBsbeH 
PesomnyunjoM. Wako Ha mpBu orieq, KaO aKT yHYyTpallmer 
yCTpojcTBa jeyjHe TepuTopHje, He moTHaza Nox Meh yHapogHo paso, 
Cy HaBoyqu a OxBup ,,Upmu CBOj JIerMTHMUTeT 43 OOaBe3yjyher 
Kapaktepa Pesomyunuje 1244; naxmne — u3 MelhyyHapogHor mpapa‘?’, 
Te H3BONH 3aKJby4ak Ja cy H YcTaBHU OKBUPp, Kao U Pe3omyuHja Deo 
MehyHapogHor mpasa. 


Haj3an, Cy NocpeyqHo KBaIM@uKyje COMCTBeHO TIpH3Harbe 
yHUJlaTepasIHOor Mporialiera He3aBHCHOCTH KOCOBCKHX AsOaHalla, 
Kao ,,j@qHHCTBeH Ciryyaj. Jla WH TO 3HadH Ja je OBAKBOM OJIyKOM 
Cyyla ycllocTaBJbeH CIOpHU lpeceyaH, KOjM Ou Morao Ja MoOJbysJba 
KOH3epBaTHBHa CXBaTatba (peHOMEeHA ,,IIpaBa Ha cellecnjy*? 3Ha4qH JIM 
TO Ja Ou ce OpojHU CpozHH, HepelieHu cyly4ajeBH y yopeqHOMpaBHo}j 
TIpakcH MOMIM aKTYeJIM30BaTH, 3aXBaJby]yhu ,,je{HHCTBeEHOM CJry4ajy~ 
Kocosa u Metoxuje? Onropop Ha 06a mMTarwa Ou OHO HeraTHBaH, 
Oynyhu wa He MocToOjH sui generis T1paBHU pexXUM OBOr IIMTamba 
MW j€{MHCTBeHO (aKTH4KO cTame Ha Kocosy, ,,3axTeBa KpeaTHBHO 
pellierbe“, Koje ,,ve Ou mpebao fa CTBOPH TipelleqeHT HU 3a jean 
JIpyru HepetieHu KoHdmuKT“ (uctaxao M. J.)® . CBakako, omulte 
je Mutyberbe a Kocopo He Ou cMesO Ja ce CMaTpa IIpeleyzeHToM, 


7 Victo, para. 88. 


°8 Muogpar Jopaxosuh, op. cit., crp. 79, HaBeyeHo mpema “Kosovo must be independent”, /nter- 
national Herald Tribune, 16 June 2007. 
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OJIYKOM Koja je MepoyjaBHa y OyzyhuM cM4HuM Cily4ajeBuMa, y 
lipakcn MehyHapogHor mpasa. Y mpusor Tome, Capet Esporicke Yuuje, 
Ha 3aceqamy y bpucesy, 2008. roqune,”? moBpozoM KBaruduKalje 
JH, je oHeo 3akspyyak Ja je Kocozo cy4aj sui generis 4 a WpaBusia 
u3 Ilopesbe YH, 3aspuinor akta 43 XesICHHKHJa UH pesoyuja CaBeta 
6e30eqHOCTH, HUCy ToBpehena. 


Tosopehnu 0 ,,jequHCTBeHOM cityyajy“ Kocopa u Meroxuje, y 
JIMTepatypH ce Mory mponahn OpojHu apryMeHTH KOjHMa Ce MOKyWaBa 
mpoHahu yremesberbe opor cTapa.*’ Ila Tako, WuTawe He3aBUCHOCTH 
KuM, MoxemMo MocMaTpaTH WM Kao 3aBPIIHy eTally pacraya 
JyrocnaBuje. YIUTHO je MOCTOjarbe OBOr apryMeHTa, jep ayTOHOMHE 
Tlokpajuue, ipexBuhene Yctapom COMPJ u3 1974. nucy umase jeqHak 
cTaTyc Kao pellyOuKe, 4H4jHM HapoyuMa je OuJIO Mpu3HaTO MpaBo Ha 
caMoorIpeyesbeme JO OTIeTJberba. Hejequak mouoxKaj] WOKpajHHa y 
omHOcy Ha pertyOmukKe, noTBphex je u y MullbeHuMa bayentepose 
Komucnyje*'. Jake, aIMMHUCTpaTHBHe JIMHje (besepasHUx jeqMHua 
cy ucuptase Oyzyhe Hope Ap2KaBe, a He a[MMHUCTpaTuBHe JIMHUje 
ayTOHOMHHX moKpajuHa. Ha mann JyrocnaBuje, WoBy4deHe cy jour 
1946. roquHe, Ycrasom MHPJ. 


Ilorom, Kao moTMopa Te3H O ,,jeqHHCTBeHOM CJly4ajy™, 
TlOcToje HW apryMeHTH O KplleHy JbyACKHX TipaBa y jyKHOJ CpIICcKOj 
HOKpajHHUu, XyMaHUTapHo} HHTepBeHLH]H MU apryMeHT O Hecpa3MepHo 
BeJIMKOM aHTaxoBawy YH, Oyzyhu wa je KuM eset roquua HakKoH 
KoHdsunkta 1999. roqune, Ousia MOA WpoTtektopatom YH, HuxX0BOM 
BOJHOM MH IHBHJIHOM yupaBoM. Muogpar Jopanosuh, anasM30M 
OBMX apryMeHata, 3aKJby4yje a KOHI[elT Ha KOMe MounBa Te3a O 
,J€AHHCTBeHOM Cilyyajy“ HHje OLpKUB, jep Cy TH apryMeHTH, WIM 
yTeMeJbeHH Ha MpoOseMaTH4HHM YHHeHHMaMa, WIM MOUMBajy Ha 
HeMOTKpellJbeHO} paBHO} aHasIM3H WIM 3aHeMapyjy OMTHO cIM4He 
ciryuajeBe KOJH Cy BOAMIM WHjaMeTpasIHO CyIIpOTHHM TpaBHuM 
ucxoyuma.** 


UYecto ce y CTpyyHoj jaBHOCTH MoxKe IpoHahu apryMenT 7a 
Penyosmuka CpOuja He ocTBapyje edeKTHBHYy CyBepeHy Bact y 


?°? Council of the European Union, Conclusions on Kosovo, 2851st External Relation Council 
Meeting Brussels 18 february 2008, crp 7. 

3° Munogpar Jopanosuh, Kocoeo u Memoxuja, Yemupu npaeuo-noaumuyka eceja, HaB. Wes, CTp. 
52: 

3! Victo, erp. 57. 
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Ucto, ctp. 53. 


237 


APXUB, 3-4/2021 - Muauya Mauh, Ananuza cagemodaénoe Muuberra MehyHapodnoe 
cyda npaede o Kocoey(cmp. 227-248) 


IyHOM OOuMy Ha TeputTopyju Kocmeta. Mehytum, mMormmm OucmMo 
IIPHMeTHTH Ja peasIHOCT Huje CBpcucxoyaH apryMentT. Kako Musou 
JopaHosBuh uctTuye**, peamHocT je camo pe3ylTaT TpeHyTHOr 
OHOCa CHa Y ApyITBy, KOJH je TOCBe IPOMeHJbUB UH HHAaMVAaH. 
JlaBatbem IIpuMata ofHOcy cusla y pywiTBy, ciipam MehyHapoyHor 
lipaBa HW yHYTpallux 3aKoHa, BOAMIO On in fine neranM3alyju u 
(baBopu30Barby yroTpee cule, Kao HAYMHY pellaBakba KOH(pINKaTa. 
KpeupateM HOBOr ,,peasIHOr CTaHba“, CTBapa Ce JIEeTHTHMHH OCHOB 
ja Ce MU T1paBo MOBHHYyje XereMOHHJaJIHHM aKTHMa HOCHIIalla ,,cusie™. 
Have, onpey6e Baxxeher Yctapa PerryOmuKe Cpouje, 13 2006. roqune, 
koje Ipoksiamyjy Kocospo u Meroxujy kao cacTaBHH Jeo Cpouje, He Ou 
TpeOaso a UMajy UCKJby4HBO HOMHHAIHU, HeedeKTHBHH KapaktTep, 
jep Ou ce THMe IIpeAHOCT alla TPeHYTHOM OHOCYy cusIa y ApylwiTBy, 
a yCTaBM NlOCTaBHJIM Kao CyIICHAMjapHo Mepuso, KOje IpeMa mas- 
ter-slave** eexty, pate peasHOct. 


Takohe, pa3MaTpatba 0 eeKTHBHO) BlaCTH Ha TepuTOpHjH 
IlokpajuHe, MOpaMO KOHTeKCTyaJIM30BaTH y cCBeTIy OMCKe 
mipoumioctu. Hane, cplicke HHCTHTYLMje cy esIMMH4HO OCTBapHBale 
cBoja oBslalihera Ha KuM, cBe 40 NoTMMcHBatba crlopHor bpucesmcKor 
cnopa3yMa 2013. rogune. Jlaru Cnopa3ym, u3mMehy ocrasor, 
IIpeABU eo je je{MHCTBeHy KOCOBCKY MOJIMUHjy, AYTOHOMHY KOCOBCKy 
lipaBocyHy Bact, Koja he payquTu y OKBUpy KOCOBCKOr OKBUpa. 
Tauxom 14. Criopasyma Ce Ae CTpavie, CplicKa H KOCOBCKOMETOXHjCKa, 
oOaBe3yjy Wa jeqHa Apyry Hehe OnoKupaTu, HUTH MOACTHYaTH pyre 
qa O10KUpajy eBpolcKe MHTerpaltuje obe crpane. 3aKby4YKOM 
YeraBuor cya, of 10. HememOpa 2014. roquHe, ofOa4eH je mpezsor 
3a OWeHY yCTaBHOCTH HM 3aKOHUCTOcTH bpucesicKor cnopa3yma, a 
Cy ce ormacuo HeHajiexHuM. Tanacuje MapnuKosnh yKa3yje Ha 
o30nsbHe (POpMaJIHOIOrWKe HeOcTaTKe OBe OJIyKe YcTaBHor cya, 
KaO HW Ha 4MeHHLy a Cy, y OBOM TipeyMety ,,Huje euOBaO Kao 
opraH Be3aH TIpaBoM, Beh kao nomMTHYKU opraH™. Ilorom, mpod. 
Mapunkosnh, aHamu30m OpityKe 3aKJby4yje a je OHa Hejacna u 
TOWIOKHA pa3sIM4HTHM TyMaverHUMa, WTO ce TOCceOHO BUA Ha 


3 Milos Jovanovic, ,, Légitimité et légitimation du recours a la force dans l’aprés-guerre froide: 
étude de cas: |’intervention militaire de |’OTAN contre la République Fédérale de Yougoslavie (1999) “, 
HaB. Jleu0, cTp. 348. 

4 | Master-slave* je Moqem acuMeTpH4He KOHTpore y enextponumn. Kopucrn ce kaya jeqan ypehaj 
(master) KoHTpomMule cBe ocTae ypehaje y uHTerpucaHoM Kostly (slaves). 
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lIpHMepy OciopaBatba Te3e Ja Ce HABEJEHOM TayKOM 14. Cropa3yma, 
lIpH3Haje He3aBucHoctT Kocosa u Mertoxuje.*° 


3.3. Tpehu aprymMent Cyna: apryMeHT cykoOa yHyTap jeyqtHe Jp»KaBe 


Cy KOHCTaTyje Ja IpuMepu Ocyse eksIapalHja He3aBHCHOCTH 
Kpo3 HcTopHjy He MOoTHYy OF yHusIaTepasHe Mpupose mpormiaiierwa 
THX akata, Beh Jja cy OHM Be3aHH MCKJbYYMBO 3a yoTpeby cule WIM 
apyra (plarpaHTHa Kplilera ius cogens HOpMH MelhyHapoyHor pasa. 
Hayasbe, WMTarbe TepHTOpUjaIHOr HHTerpuTeta, MOxe Ce MOCTaBUTU 
y ciyyajy {Ba paBHONpaBHa ApxkaBHa CHTUTeTA, WTO OBE HHje 
cayuaj. Jlakne, mpema pewnma Cyfla, 143 NpHHluna TepHTopH)asHOr 
WHTerpuTeta OrpaHi4ed Je Ha JOMeH Meh yapxKaBHUx ogHoca.*° Jake, 
IIMTakbe CeleCHOHHCTHYKUX aciiMpanja Ha Kocosy u Mertoxnju u 
HbHXOBA Te2KHbA Ja Ce EKCTEPHO CaMOorIpesese, He MoBpehyje onpeyGe 
MehyHapogHor lpaBa jep ce oHe THUY OfHOCA yHyTap jeqHe WpxaBe 
(CpOuje), a He ofHOCAa Ha Mehyap»KaBHOM HUBOY. 


JIpe pe3omyynje Capeta Oe36eqHOcTH YjequrbeHUXx Haluja, 
Pe3omyunje 1160 u 1199 (1998), uspHunto mpomucyjy oO0aBe3HOCT 
,saJIOAHCKHX 3ajeqHua Ha Kocopy“ a ce TOBHHYjy yTBphenum 
Ty2KHOCTUMa, y KOje cilayja U OOaBe3a MOLMTOBaa TepuTOpHjasHOr 
WMHTerputeta MaTHuHe ApxaBe. Ilorom, pe3somyunja 1203 (1998) 
lponmucyje a je ,,pyKOBOACTBO KOcOBCcKHX AsOaHala oOaBe3HO 
ja ce ,,KaO HW CBM pyr elleMeHTH aslOaHckKe 3ajeqHue Ha Kocosy 
y MOTMyHOCTH M O4Max TOBHMHyjy~ HaBeyeHumM mpehaiHumM 
pesomyunjama. Haj3aq ce u Pe3omyunja 1244 (1999) no3snpa Ha 
ompeqOe mpeTxoqHHXx, Koje ce THUY MpaBa HU OOaBe3a KOCOBCKHX 
AnOanatla y cep OuyBakba TepUTOPHjasHOor MHTerpuTeta. 


Vi3BaH OKBUpa TMTaba koje je moctaBsbeHo MCII-y, ocraje 
WM BaKHO IMTawe OOUMa IipaBa Ha CaMOorIpeslesberbe U pacripaBa oO 
mpaBy Ha ,,HyKHY, ,,KOpeKTHBHy“ WIM ,,A3IeuHBy~ Cellecuyy (reme- 
dial secession) ella CTAHOBHUMITBA OJ] MaTH4HE JIpxKaBe. Y mpakcu, 
»KOPeCKTHBHa cellecHja“ OuBa KOH3yYMMpaHa TeK Kao Toceywe 
CpeJCTBO 3allITHTe IIpaBa Ha CaMoorIpeylesJbeHe. OUTOBOp Ha OBO 


* -Ynop. TaHacuje Mapuuxosuh, ,,AHaromuja jeqHe cyAcKe ofslyKe — MOJMTHKOOWKU Morey 
Ha 3akJby4ak YcTaBHor cya o yctaBHocTu bpucescKxor cnopa3yma™, Hereticus, 1-2/2016, crp. 125; 
Tanasije Marinkovic, Serbia In: International Encyclopaedia of Laws: Constitutional Law, Wolters 
Kluwer, Alphen aan den Rijn, 2019, p. 247-249. 

6 Advisory opinion, para. 80. 
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uTawe Ou, mpema aHasM3u mpodecopa JoBanoBuha, Ovo cacBuM 
jaca. IIpaso kocopcKux AmOaHalja Ha MHTepHO CaMOoTIpesesberbe 
HuKajla HHje HU OuIO WOBeyzeHo y mutate. ,Yak uv TO, HeTAaYHOM 
IIpeTIMOCTaBKOM Jja je HHTePHO MpaBo Ha CaMOoTIpeyeIberwe OuII0 
KpleHo, ciipemuoct PernyOsmuKke Cpouje Ja 44 cylITHHCKy ayTOHOMHy 
CBOJO] jy2KHO] MOKpajHHu, YHHU TeopHjy O peMeyujaHO}] cellecujn 
HeTPHMeCHJbUBOM Ha OBaj Ciry4day.““3” 


3.4. Werspru apryMent Cyya: apryMeHT HAeHTUTeTa 
TBopaua Jlekmapannje 


MCI] nona3u of Te3e Wa je 3a OATOBOp Ha TMTawe Ja TH 
je Jlexnapaynja HesaBucHocTu y cKylagy ca Pe3omyynjom 1244, 
HCONXOZHO IIpBO YTBPAHTH KO je WOHeO Aekapalujy, TO ject, 
ueutTutet aytopa Jlexnapaunje. HeomxoyqHo je yTBPpAHTH Ja JM je 
OHa CauHbeHa OJ] CTpahe 3BAHH4YHUX IIPHBpeMeHO YCIOCTaBJbeCHUX 
WHCTHTyUMja BacTH Ha Kocosy u Metoxuyju (,,CkymuitHHe Kocosa‘), 
yTBphennx mormaBsbem 9. YctaBHor OKBUpa, WIM je OHa aKT CyOjeKaTa 
KOJH Cy TO UHH Y HEKOM JIpyroM CBOjCTBY, jep je TO BeEOMa 3Ha4dajaH 
actieKT KBasIMuKoBatba Jeksapaliuje, Kao aKTa KOjH je y cKylany ca 
MelhyHapoyHuM IpaBom.** 


Tsopun Jleknapaunje, cmatpa Cyy, Hucy %*xelIeIM Ja emyjy 
yHyTap CTaHap{HuXx OKBUpa IIPHBepeMeHe CaMoOyripaBe, TO ject, HUCy 
HaMepaBasIM Ja He3aBHCHOCT CTyIM Ha CHary y paBHOM TopeTKy 
Iipesia3He (pa3e, ycroctTaBJbeHe Pe3omyunjom 1244. ,,Cyn Tako Joma3u 
WO 3aKJby4kKa, y3HMajyhu y oO3np cBe YuHeHuULe, Wa aytopu JJ[H Hucy 
MOcTynasIM Kao jeqHa Of IpHBpeMeHuXx HHCTUTyWMja CaMoylipaBe 
yHytap YcTaBHor OKBupa, Hero BHLIe Kao JIMIa Koja cy 3ajeqHO pasusia 
y CBOjCTBy lIpeyqcTaBHuka Hapoya Kocosa, BaH OKBUpa IIpHBpemMeHe 
yupaBe.“ 


Oxaj cTaB, NOTKpellJbeH je H YHHeHHIOM Ja ce HUTTE y 
oOpurMuasHoM Texcty JleKiapaluje ,KojH je Ha ajIOaHCKOM je3HKy, 
He comune ja je Jexnapaiuja Zeo ,,.KocoBcKke CxymmiTHHe™. 
»CkymutTuHa Kocopa“ je uciiMcaHa jeqvHO y 3ariaByby CHTIecKor 
Wu (PpaHilyckor MpeBosa, Koj ce Hasla3e y WOcujey OCTaBJbeHOM 
om _ctpane Tenepamnor cexperapa. IIpurom, qoyaje Cyn, jesuk 


37 Milo8 Jovanovic, ,,Recognition of Kosovo Independence as a Violation of International Law“, 
Annals — Belgrade Law Review 3/2008, p. 131. 


38 Advisory opinion, para. 52. 


240 


APXMB, 3-4/2021 - Muauya Hauh, Ananuza cagemodaénoe Muuberoa MehyHapodHnoe 
cyda npaede o Kocoey(cmp. 227-248) 


Kopuuthen y Jleknapauuju pa3iukyje of OHOr Kopuuthenor y 
akTHMa CkyrluiTHHe Kocosa. OH y CBOM IIpBoM Ilaparpady OTMOUMEbe 
peyenuyom ,,Mu, qeMoxpatcku u3a0paHe Bole Haller Haposa...“, 
WOK aKTH ckymuiTHHe Kocogpa Kopucte tpehe suye jeqHune. VU 
Tipolleazypa KojoM je Jlekmapariuja ycBojeHa, pa3sMKyje Ce OJ] OHE KOjy 
lipakTukyje CkynmTuna Kocosa. Haj3aa, Jlexmapanjy cy noTmucamm 
CBH IIpHcCyTHH, yKJby4yjyhu u T3B. upeszceyqHuKa Kocosa, Koju HHje 
qnaH CxymutuHe. Jleknapaluja Huje Ousa MociatTa cielHjastHOM 
lipegctapHuky TenepasHor cekpetapa pau oOjaBsbuBaka y 
cryKOCHOM TlacHsly, KaO WTO OM ce MpemMa WpoleaypasHuM 
TIpaBHJIMMa MOTO O4eKHBATH. 


YkOIMKO HaBeyeHO euoBawe cyOjekaTa y CBOJCTBY 
» AeMOKpaTcKH H3a0paHHx Boha Hapoya~ Kocopa He Tpo“3Boqu 
lipaBHe Wocuequue yHyTap moctojeher mpaBHor OKBUpa, Kao LITO 
TO 3aKby4yje Cyl, Upou3vsa3H HeEAOyMULa a HM OHa HUXOBO 
J{eOBalbe TlOCTaBJba TeMeJbe HEKOF Apyror WpaBHOor yCTpojctBa. 
Takohe, HaBeeHOM apryMeHTAaIHjOM, JIeTHTHMM3yje ce TpaBo 
ToOjequHUX cyOjekaTa ja WOBpeze yTBpheHe mpaBHe OKBUpe UH a 
Taj UHH He IIpoH3BOAu MpaBHe Tocieyquue y OKBUpHMa Baxeher 
cuctema, Beh yHyTap HeKOr Apyror, XHMOTeTHYKOr H HOBOr paBHOr 
TOpeTKakKOjH TeK TpeOa OuTH ycriocTaBsbeH. VM To, ycrocTaBsbeH Ha 
TeMeJbuMa HertpaBa. Hanocsetky, tpumMehyjemo Ja Hoje HHH KojHMa 
je TOBepeHo IpaBo CTBapatba aJITepHATHBHOT CHCTeMa Cy y HCTO Bpeme 
IipekpwivouM cayauber, Baxeher mpasa. Jja noctoje nojequHun, 
ako He HW 4YTaBe rpylaluje, 4HjM WpectymM octTajy ucnoy payapa 
MehyHapogHor, asIM WU yHyTpalller papa, CBeOUH HU H OBaj CIry4ay. 
Jlosohetem y onacHoct KonyentTa MehyHapogHor UpaBa yorurTe, 
Cy u30eraBa HW HajMarby Ocyy YaHHMOUMMa Heripasa, yrupyhu nyt 
aHapxujH Koja Ou Moria Wohu kao peakiHja Ha M30CTaHaKk CaHKIHje 
CBaKH IlyT Kayla je 1paBo Ous0 yrpoxKeHo. 


4, V3ABOJEHA MULIJBEBA 


Tloctoje 4Ba Mowa CyqMjCKHX MUIbema, alu Tpu pa3ziMuntTa 
cTaBa IIOBOAOM oBe cyycKe omtyKe. IIpeosnahyjyhu crap je y 
ckKulayly Ca MUILIJbeHeM H3HeTUM y ,,Advisory opinion“, 3aTHM cieze 
oOpa3sioxKerba Koja Cy ApyrauHja Of MpHMapHor CTaBa, 4MjM Cy TROPLA 
Takohe yny THM CBOj Tlac y KopucT Cyya, MehytTum, KpuTuKyjyhu 
apryMeHTalMjy u OOpa3ioxerbe opstyKe (concluring opinion). Haj3an, 
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Ty je rpylia cyquja koja ce He cylaxKe, KaKO Ca JHCHO3HTHBOM OJIyKe, 
TakO HH ca OOpa3soxKerHeM Mumupersa (dissenting opinion). 


Muttbera koja Hucy y carmacHocTu ca mpeossahyjyhom 
OJUIYKOM, Ha CaMoM T1oueTKy, Moycehajy Ha wan 65. Craryta Cyya 
KOJM TIpomucyje HeoOaBe3HOCT aBarha OTOBOpa Ha MOCTaBJbeHO 
mMtawe TenepasHe ckymuiTHHe. Y ckilany ca Crarytom, Cy uMa 
JMCKpelHouo oBsautheme Wa ofTyau a He OATOBOpH Ha THMTarbe 
YKOJIMKO OH OHO OUJIO Hecnojuéeo Ca CyOcKumM Kapaxmepom Cyoa. Ha 
OBY UMHCHHILY, MO3HBajy Ce y CBOJHM H3BOjHeCHHM MHIJbeHuMa, 
cynuja Moxamey benyua*’ u Ilerep Tomka*. 


Cyyuja Tomka ce moceOHo ocsphe Ha jeqaH of mpecyqHux 
apryMenata MCII-a ,,uyentuteta TBopara Jlexnaparuje“. OH HaBoau 
a ipeycTaBHUuyH HajBehux 3eMasba KOjJe Cy IIpH3HasIe He3aBHCHOCT 
Kocosa, Melhy KojumMa cy u Yjequmeno Kpassesctso, CAJ] u 
@paHllycka, y CBOjJHM 3BaHHYHUM 13jaBaMa CIIOMHEbY ,,IIpPHBpeMeHe 
HHCTUTyWMje“ u ,,KOCOBCKy CkyMluTHHy“, Kao TBOpalia jeqHOCTpaHe 
jekslapalje 0 He3aBucHoctu.*! Takohe, cyquja HarialliaBa W yBORHY 
w3jaBy ,,lIpemujepa Kocosa“ ya je ,,103HB 3a cllelMjaiHy CeqHHLy 
yttyheu y ckayly Ca KOCOBCKHM YcTaBHUM OKBUPOM“, Ha KOJoj je jeqHa 
Of Ta4aka JIHeEBHOT peya Ousia OOjaBa o He3aBucHocTH Kocosa. IIpema 
TOME, OMMITH 3aKJby4ak H3{BOjCHOr MHLberba 110 OBOM IIHTabby Tac 
ja Cy ,, TROP 2KesesIM Ja eJtyjy Ca THM OKBUPOM, a He H3BaH Hera 
kao tToO BehuHa TBpaqu.“” 


Vi3qB0jeHoO MuUlIJberbe cyyuje Jleonuya CKoTHHKOBa Takole, 
yuyhyjye Ha MoryhuoctT kpuieta mpaBa, Kojyy je Cya AomycTuo 
ayTopuma JJ[H, TBpOHOM a HUXOBO eOBaHe He MOTHMaa NOL 
3aqaTH OKBUp. OH HaBoyu ya Cy Huje HallpaBuo AHCTHHKUMy 
w3Mehy ,,/jesIOBakba H3BaH MpaBHOr OKBUpa HM HeroBe Moppeye“. Ha 
Taj HaduH OU, ,,cBaKO KO OJJIY4H Ja He MOMITyje 3aKOH, yjeqHO Morao 
OuTH Hy OKBUpy UcTor mpaBa‘“,** yume ce CTBapa ONMITa KOH*Py3uja 
lIpaBHor CHcTema. 


Cyguja AOgzyn I. Kopoma, y cBoM 43B0jeHOM MHLLbey,Hajrmpe 
youaBa MarbkaBocTn Muibera y apryMeHTallMju 0 CHTHTCTHMA KO] 


*» Declaration of Judge Mohamed Bennouna, Dissenting opinion, para. 4. 


© Declaration of Vice-President Tomka, para. 2. 


“| Declaration of Vice-President Tomka, para. 12. 
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Ucrto, para. 19. 


* Declaration of Judge Skotnikov, Dissenting opinion, para. 15. 
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cy opjlamihenu fa crBapajy akte MelhyHapogHor mpaBa. On HaBowH 
ya HOpMe MehyHapoyHor IpaBa HUCy TBOPeBHHE ,,Hep»xKaBHUX 
cyOjexata, Beh ce OHO Kpenpa carmacHouthy qpxaBa“. Moxe ce 
W3BeCTH 3akKJbyyak la Jlekapalwja HUKaKO He MOxe ONTH MpeyMeT 
MehyHapoj{HOr pasa jep ce He pau O CarlacHOcTH BOJba {Ba IpxKaBHa 
eHTHTeTa, Beh O jeqHOCTpaHOj U3jaBH BOJbe, KOja KaO AKT KOJH je 
mpoTuBan Pe3somyunju 1244, He MoxKe TBOPUTH HOpMe MehyHapoyHor 
lipaBa, 1pema MUIWbermy cyyquje AOnzyna I. Kopome. ,,Jlexnapatuja 
je HumtaBa. JeqaH He3aKOHHTH akT KOjH ToBpehyje Jjexnapaunyjy. 
Taj 4HH MpescTaBsba HULITa Apyro Wo ex injuria non oritur ius.“ 
Taxohe, OH KOHa4HYy OJWIyKy cya CMaTpa ,,IpaBOCyHHM TpHKOM™, 
Koja CTBapa clieltHu4aH ,,KOCOBCKH MOj[eJI* H OTBapa IlyT EeTHHYKUM, 
JIMHTBUCTHYKHM WIM BeEpCKHM rpyriaMa Ja ce oTIHerMe OA MaTH4He 
ypxape, ipatehu oBaj Moyem.MCII maje ,,cmepHutie u yilyTcTBa 3a 
CelleCHOHHCTHYKe rpyte IMpoM cBeta.‘“*° 


Jom jeqHa Tauka Hecsiararba Jlesla cyyuja ca MuiberbeM jecte 
ApryMeHT HyeHTUTeTa TBOpaa Jeknapaunje. Cyyquja CenyBeya- 
AmMop, 3ay3HMa CTaHOBHLITe fa Cy ayTOPH OBOT aKTa MMaK euOBaII 
yHyTap OKBUpa IIpHBpeMeCHHX HMHCTHTyWMJa CaMoyripaBe, yIIpKOC 
HacTojawy Cyyla ja ce OHO H30MLITH 43 Tor OKBUpa. Kako 3aKJby4yje 
cynuja Moxamey benyHa, unak HUje OBOJbHO HCTYMHTH M3BaH 
3alaTOr paBHOor OKBUpa, Ja Ou Mpectayo Wa ce Oye MoApehe uctom. 
IIparehu oBakBo MUIIJberbe cya, OUBa Ce CBE JlaJbe OF] 3AKOHA U TaKO 
,430eraBa NoTpe6y mpHApxKaBatha Tpasa.““’ 


5. 3AKJBYYUAK 


OctaBsbajyhu 0 cTpaHu y OBOM pajly, Moxa MW HajBaxkKHuja 
IiTamha Koja ce TH4y Kocopa u Mertoxuje, a To cy pesleBaHTHe 
HCTOpHj CKe YMBCHMLE, KaO M IIMTabe MCHTHTeTA CplicKor Hapoza, 
KOJH je OpraHCKH HeOABOJMB Of OBe TepuTOpHje, CMaTpaMo JJa je 
3HayajHO Ha OBOM MeCTY HallOMeHYyTH Heke criettupu4HocTH cyKoba 
Ha Kocopy u Metoxujn. Haume, camo y nepnony of 1998. no 2000. 
rogquve, mporHaHo je 330 000 Cpoa, Upxoropaia u npunagqHnKa 


“ V3 Henpapge He u3HMYe mpaBya, Jat. 


* Declaration of Judge Koroma, Dissenting opinion, para. 14. 


“© Declaration of Judge Abdul G. Koroma, Dissenting opinion para. 4. 


*’ Declaration of Judge Mohamed Bennouna, Dissenting opinion, para. 46. 
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Tpyrux eTHHYKHX 3ajeqHuta,** a Ou ce HOTOM, Mapta 2004. rognHe, 
WOroyusa TepopucTHYKa aKI[Mja BeIMKUX pa3Mepa Ha OBOM IIpocTopy. 
3a ,,MapTosckH lorpoM“, peakijuje MehyHaposHor lipaBa, Huje Ous10. 


OcBpToM Ha BeoMa KpaTKH MCTOpHjCKH Mepvog, cBera HEKOJIMKO 
roquHa lipe Tako3BaHe Jlekapatuje 0 He3aBucHocTH Kocora, octaje 
ja KOHCTAaTyjeMO Ja cy JaHac, y 1paBHOM TopeTKy Ha cHa3H Ba 
pejleBaHTHa lIpaBHa akTa Koja ce TH4y Kocosa u Mertoxuje: mpBu 
lipeyctaBsba Baxkehu Ycras PeryOsnuKke CpOnje u3 2006. roquue, aja 
TIpaBHo OOaBe3yjyha mpeamOyya moma3H Of Tora ja je ,,.[loxpajuHa 
Kocozso u Metoxuja cactaBHu eo TepuTopuje PC“. Itasuute, 
3aKJIeTBa IIpH CTyMaby Ha yKHOCT npeyzcequHuka PenyOmuke, mper 
HapoyHoM CKyIUTHHOM, Tiacu: ,,3akJIHbeM Ce Ja hy cBe cBoje cuare 
IIOCBeETHTH O4yBalby CYBepeHOCTH H WesMHe TepuTopuje PeryOmuKe 
Cpouje, yksbyuyjyhu u Kocoso u Metoxujy kao eH cacTaBHH Jeo...” 
Jane, Woke roy, je Ha CHa3u WuTUpaHH YcTas, BaxKe MU Ope0e Koje 
ce ofHOCce Ha ctaryc Kocosa u Metoxuje, koje cy HuMe IIpezBulene. 
Kao mito je y pagly o0pa3siIoxKeHo, CMaTpaMo jla Ou cBaKa IIpoMeHa 
ompena6a YcTaBa 0 jy2KHO] CplickKoj NoKpajMHu, He On JM ce OHE 
ynogoOusie peasIHOM CTarby, OHOcCy cya y IpyliTBy, Ouia noryOua 
3a IpaBo youre. Havme, peasHocT je Ta Koja ce Mopa Iipuiarohapatn 
Mojlesly WpaBa, Kako Mel)yHapogHOr, Tako HM yHyTpaller; cule cy Te 
KOje Ce IpaBoM MoOpajy CIlyTaBaTH; a TIpaBo je Taj ayTOpUTeT, Koj 
KpOjH H MOjleslyje CBeT, OHAKO Kako TO TipaByla Hasiaxe, jep je peastHOCT 
TpeHyTHa H MIpoMeHJbUBa, a paBya BedHa. 


J\pyru mpaBHu akt, Koj WoTBphyje craryc Kocosa u Metoxuje 
kao cplicke nokpajuHe, je Pesomyuuja 1244 Capeta Oe30eqHOcTH H Ha 
CHa3uH je CBe OK je OBaj OpraH YjeqWHeHHx Halluja He yKHHe WIM He 
YCBOJH HOBY pe30JIyUMJy KOjOM Ov TIpBa OnsIa CTaBJbeHa BaH CHare. 


MehyxapoaHo MpaBo, MIpeMa MHIJbey [ejmca Kpodopaa, 
aje MpaBo Ha jeqHOCTpaHy CelecHjy MCKIby4HBO y KOHTeKCTY 
WeKONOHMJanu3auuje. Crora, jeqHHH Ha4HH Ha KOjM ce jeqaH 
CHTHTeCT MO*KEe jeHOCTpaHoO OABOJHTH O MaTH4HeE TepuTopHje, 
y H€KOJIOHMJaJIHOM KOHTeKCTy jecTe IpHMeHa TpayMUMoHasHOr 
cpe{cTBa Koje ce cacToju y moGequ y paTy 3a He3aBucHocT.” 


‘8 Muna 3upojesuh, ,,Cneumduanoctu parHux cyKoba Ha Kocmety“, [Zumare Kocmema (upup. 
Anexcangap Maruh), Macruryt 3a MehyHapoauy NomMTuKy u npuBpexy, beorpay 2006, crp. 253. 
* Unan 114. Ycrapa PerryOnuxe Cponje u3 2006. roquue. 


%° James Crawford, ,,State Practice and International Law in Relation to Unilateral Secession“, 
para. 10. 
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Kpoopa y CBOM Mspemrrajy Buagu Kanaye, noBOJOM MMTatba 0 
yHullatepamHo) ceyecuju KpeGexa, 1eHHUUle 10jaM ,,KOOHH)aHAXx 
TepuTopyj ja‘>'. OBuM reHePpH4KUM I0jMOM Ce O3HayaBajy reorpadpcKu 
OBOJeHe TepuTOpH]e, Koje cy 3aBHcHe U MoOApehene MaTH4HO] ApKaBu. 
Kako ce Kocoso He MoxKe MOABeECTH MOA TepMHH ,,KOJIOHMJasHe 
TepuTopHje“, 300r came mpupoye TepuTopuje, Kao H UCTOpHjcKHx 
qHbeHHIa, TAKO je H CBaka aHasIOrja KOJIOHHJa Ca jy2KHOM CPpIICKOM 
TlOKpajHHoM - OecripeyMeTHa. 


Hakouw KpuTu4Kor ocBpTa Ha dbopMyslalujy MocTaBJbeHor 
mutawa MehynapoyHom cyyy mpaBye, U3I0xKeHY Y OBOM pally, u 
CaBeToJaBHOr MULJbeHaoBOr OBOF BUCKOF CyACKor Tes1a YjequHeHux 
Hallija, 3alla%Ka Ce ja je OHO HaMLIJIO Ha BEJINKO H€3aOBOJbCTBO KaKO 
Hay4HUXx, TaKO HW MOUMTHYKUX KpyroBa, Ha MI00aHOM HUBOYy. To 
HeoqoOpasBatbe je pe cBera 13a3BaHO TyMayerbeM TMTatba T enepasne 
CKYILITHHE, Koje je H3pa3HTO ycKo carmeqaHo. Ilotom, oBaKO y3eTO 
IIHTabe, y3 HEKOJIMKO W3I0OXKCHHX YIHTHUX apryMeHata Koje Cy 
H31Baja, JOBeuthe TO cBojeBpCHOr ,,upaBOcyqHOr TpuKa™, KaKO y 
cBoM M3B0jeHOM MHLbery, cyquja Kopoma kBaiu@ukyje KoHaqaH 
3aKJby4ak CaBeToaBHOr MUWberwa. Oxaj MapayoKcasHu SaKIBY 4K, 
MehyHapoHonpaBHH ayTOpH OLlerHyJy Kao ,,[esI0 YMeTHOCTH THIIMHe~ 
wn ,,yMehe ja ce HHLITa He caommuTH™ , Koje he yhu y uctopujy Cyza, 
»HE 3axBasbyjyhu ogroBopy Ha OBO TmMTaBe, Beh 3axBasbyjyhu OHOMe 
ITO OH Huje H3peKao.“~? 
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Milica [lic 


ANALYSIS OF THE ADVISORY OPINION OF THE 
INTERNATIONAL COURT OF JUSTICE ON KOSOVO 


- Resume - 


The General Assembly of the United Nations, based on the request of Repub- 
lic of Serbia, at the year 2008, requested an assessment of legality of the unilateral 
Declaration of independence of the southern Serbian province of Kosovo and 
Metohija, through the advisory opinion of the International Court of Justice (ICJ). 
Separation, realized by the Declaration of independence, unilateral violent secession 
of Kosovo and Metohija, for Serbia is an organic, identity, constitutional and political 
issue, which can be fully considered only from the aspect of historical movements 
in this specific territory. Referring to the historical circumstances, presented in brief, 
the study basically deals with the quality of the Question of the General Assem- 
bly addressed to the ICJ, formulated on the initiative of the Republic of Serbia; 
furthermore, analyzing the position of the court, the study seeks to crystallize the 
most significant arguments by which the Court supported its Advisory opinion. 
The Court issued the opinion that the mentioned Declaration is not an example of 
violation of the norms of international law. On this occasion, the court presents 
several arguments, among which the most important are the groups of arguments: 
the argument of intact territorial integrity; the argument of the compliance of the 
unilateral Declaration of independence with the UNMIK constitutional framework 
and Resolution 1244; the argument of conflict within a state; the argument of the 
identity of the creator of the declaration. A detailed analysis of these arguments 
has been presented in the study, with criticism by numerous experts in the field of 
international law, on the phallicity, inaccuracies and absurdities of the conclusions 
reached by the court on the asked question. The study provides a brief overview of 
the dissenting opinions of numerous ICJ judges that find their points of disagreement 
with the majority opinion in each of the Court’s arguments, qualifying the opinion 
as “a work of art of silence” or a “judicial trick”. The intention of this study is to 
give at least, minimum contribution to idea of justice. 


Keywords: International law, Kosovo and Metohija, International Court of Justice, 
Advisory opinion, right on secession, Self-determination. 


Pay je upumspen 28.06.2021. roquue, a upuxBaheu Ha cactauxy Pegaxyuje 21.02.2022. roquue. 
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YITYTCTBO 3A AYTOPE 


Pegakunja 4aconnca ,,Apxue 3a npaene u Opyumeene nayKe“ 
IIpHxBaTa pajoBe Koju cy ypehenu Ha ceqehu HadHH. 


PajoBu Koju Hcy ycKJIalenu ca JaTHM yiyTcTBMMa Hehe 


OTH pa3MaTpaHH 3a OOjaB.buBalbe y 4aconHcy. 


3a NMcarbe payja KOPHCTHTH hupwIM4HO TMcMO. 


TekcT nucatu y pouty Zimes New Roman, penmuauna douta 12, 
Ca yByYYeHHM Macycuma HX popeyom 1,5 1 MapruHama Normal 2,5 cm. 


O6umM paya He cme 6uTH Behu of 36.000 KapakTepa ca 
pa3MakomM (IIpHJIMKOM IIpoBepe Opoja KapaktTepa kopucTuTH: Review/ 
Word Count/Character (with spaces) — aktusupatu onmnjy Include 
textboxes, footnotes and endnotes. 


Vie u lipe3uMe ayTopa Ce Mile Ha cpeqHHU, MaJIMM CIOBUMAa 
— Bold u Italic (pout 12). 


Agunjaunja ce multe ucioy UMeHa ayTopa Ha cpeyHHH, 
MaJIMM cyloBuMa — Italic (out 12). YkomuKo je ayTop 3arocsieH Ha 
(pakysITeTy, HaKOH HaBohetba (bakysITeTa, HABOAM Ce H yYHUBep3HTeT 
(nnp. [Tpaenu dcaxyimem, Yuueepsumem y Beoepady). YKOMUKO je 
ayTOp 3allOCJIeH Ha HHCTHTYTY, HaBOH Ce Urpay, y KOMe Ce HHCTUTYT 
Hasa3u (Hp. Mucmumym 3a nolumuuKe cmyduje, Beozpao). 


Hac.ios ce mule Ha cpequHH, BesIMKUM cloBuMa — Bold (pout 
14). Dycuora nopey HacioBa ciyxKH 3a HaBOherwe Ha3HBa UH Opoja 
Iipojekra y OKBUpy Kora je 4laHak HalicaH. 


CaxkeTak Ce IIMIe Hcroy| HacsIOBa Ha Cpe AHHH MaJIMM CIOBAMAa 
BesmuuHa dbouta 12. Ucnoy Tora mule ce TeKcT caxkeTKa y OOMMYy 
on 100 qo 250 pean — dout 12, Justify. Caxketak calpxu TpeyqmMer 
aHaslH3e, WWJb payja, Kopuuthene TeopujcKO-MeTOAOIOMIKe IIpHcTyrie, 
pe3ylITaTe HW 3aKJby4Ke pajia. 


Kspy4ne peun ce IMIly HCioy TeKcTa CaxkeTKa MaJIMM CIOBAMAa 
(out 12), u onBajajy 3ape30m. Hapogn ce of 5 Wo 10 kKybyaHHX peu. 
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Tloqnacs0Bu ce MMUly Ha CpeyqMHH, BesIMKUM CioBuMa — Bold 
(out 12) u HyMepuuly ce aparicKuM OpojeBuMa. YKOJIMKO TOAHACIIOB 
CaJ[poKM BULe lesIMHa, OHe Ce TaKOhe o3HayaBajy apalicKHM OpojeBuMa, 
wu To: 1.1. — MammM oOn4HuM cioBuMa Bold (pont 12). 


Haun WuTHparba: 


@Mycnote y PopMu HaroMena ce Aajy Ha WHY cTpaHe y KOjoj 
ce Hajla3H KOMeHTapucaHH Jeo TeKcTa WIM HaBoheHe sMTepatype. 
@ycuHote yHOCHTH KoMaHOM Jnsert — Reference — Footnote. Pycuote 
ce mmury y pouty Times New Roman, Benmanua cosa 10. DycHote 
TpeOa MopaBHaTH M0 JIeBoj HU eCHO] MapruHH, OAHOCHO u3abpaTu 
ommujy Justify. 


I[pHmkoM HaBohewa (ycHoTa pyKOBOAHTH ce cleqehuM 
yilyTcTBuMa: 


* IIPHJIHNKOM HaBohewa monozpaguje/Kruze pycHota Mopa 
caypkaTn: 


— Vime u mpe3uMe ayTopa, HaciioB pala kyp3HBoM (J/talic), Ha3uB 
137]aBaya, MeCTO, roMHy W3akba U Opoj cTpaue. 


— IIpumep: J[paran Crojanosuh, Yemaeuo cydcmeo, CBen, 
Hui, 2017, crp. 104. 


— YkKOJINKO 13,ambe WMa Bulle Of [Ba ayTopa/ypeqHuka 
HaBOH Ce MMe H ipe3uMe NpBor ayTopa/ypesqHuKa y3 LoqaBawe 
ckpahennue (et al.) Italic. 


° TpPHJIHKOM HaBohema YNAHAKA UZ “YACONUCA: 


— Vime u mpe3uMme ayTopa, Ha3HB 4JIlaHKa TO], HaBOJHMIMMa, 
Ha3MB Yaconuca Kyp3HBOM (/talic), Ha3uB U31aBa4a, MeCTO H3aBakba, 
Opoj, roa W31axKerba UH OPO] cTpaHe. 


— [Ipumep: Buayan Iletpos, ,,Y norpa3su 3a ycraBHOoM 
cradunHomhy y Pemyonumu Cpouju“, paeuu stcueom, YapyxKere 
lpaBuuka CpOuje, beorpag, Op. 12/2017, tom IV, crp. 592. 


* IIPHJIMKOM HaBoletha 360pnuKka padoea/noznabba U3 Krbuze: 
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— Vime u mpe3ume ayTopa, Ha3HB pajja Nod HaBOAHHIHMa, 
Ha3uB 300pHHKa/TOraBsba Kyp3HBoM (/talic), uMeHa UH TIpesHMeHa 
mpupehusaya 300pHukKa y 3arpayH, Ha3HB W31aBa4a, MeCTO H3aba, 
TOMA H3arba, Opoj crpaHe. 


—IIpumep: Kocta Yazoukn, ,, YcraB kao cpeycTBO arutTalyyje u 
lipomaranye“, y 300pHuky: J[ea eexa cpncKke ycmaenocmu (TipupequIH: 
Asiexcanyap Mupa, Parko Mapxosuh), Cpricka akaylemuja HayKa U 
yMetHoctTu H IIpapuu dbaxysiteT YuuBepsuteta y beorpazy, beorpagy, 
2010, crp. 330. 


° IIPHJINKOM HaBoherwa u3Bopa ca Mutepnuera (He cMejy 
mpehu Bute of 10% Kopumthene muTepatype): 


— Vime u tipe3uMe ayTopa, HacjIoB 4laHKa Kyp3HBOM (Italic), 
IlyHy MHTepHeT alpecy u JaTyM mpuctyna. 

— IIpumep: Karen Devine, Stretching the IR theoretical spec- 
trum of debate on Irish neutrality: arguments and evidence in favor of 


a critical social constructivist framework of understanding, Internet, 
http://doras.dcu.ie/609/1/int_pol_ sci_29 4 2008.pdf, 05/03/2018. 


* IIpHJIHKOM HaBohewa apxuccke 2pahe: 


— MOpa Ja Cay[pxKH Ha3HB MHCTHTyLWJe y KOjoj ce rpaha uysa, 
(oud, (actMKJly (yKOIMKO UMa), Ha3HB JOKyMeHTa (ako HeMa Ha3HBa 
WOKyMeHTa oypehyje ce Tako ja OfTOBOpH Ha MHTatba: KO? KoMe? 
wiTa?), MecTOo, aTyM. 


—TIpumep: Apxus Cpouje, MUI, K-T, 2, p93/1894, U3Benrtaj 
MuunctapctTsa HHOCTpaHHx ella O MOCTaBJbey KOH3ylIa, beorpad, 
19. anpus 1888. 


* IIPHJIHKOM HaBoheba nponuca/sakona: 


—TlyHum Ha3HBOM Hpomica/3aKoHa, Kyp3HBOM TlacuJIo0 y KOMe 
je Upomuc objaBsbex, Opoj u roqHHa OOjaBJbuBarba. 


— IIpumep: 3akou 0 cynujama — 30C, Ciyorcbenu 2nacuuk PC, 
Op. 116/2008, 58/2009 - ommyKa YC, 104/2009, 101/2010, 8/2012 - 
ommyKka YC, 121/2012, 124/2012 - onmyKxa YC, 101/2013, 111/2014 
- onmyKa YC, 117/2014, 40/2015, 63/2015 - onmyKxa YC, 106/2015, 
63/2016 - onmyKa YC u 47/2017). 
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° IIPHJIHKOM HaBoletha nydiukayuja y Hoeunama: 


— Vie u mpe3uMe ayTopa, Ha3HB 4laHKa Mo], HaBOAHHIMMa, 
Ha3HB HOBHHEe KYp3HBOM, JaTyM OOjaBJbuBakba 


—IIpumep: Cno6ogan Kspaxuh, ,epansos part 3Be31a IpoTHB 
Xutuepa™, Jonumuxa, 21. 12. 2004. 


Koj NOHOB.beHOr WHTHPalha HCTOL W3BOpa y3acTONHO Ha 


HCTO] CTpaHv KOpHCcTHTH: 


—VUcrto, 6poj crpaHe 


— IIpumep: JIparan Crojanosuh, Ycmaeno cydcmeo, CBeu, 
Hui, 2017, crp. 104. Ucto, ctp. 105. 


Koy NOHOBJbeHOr WHTHparha HCTOr H3BOpa YKOJINKO HHje 
y3acTONHO HM Ha HCTO] CTpaHu KOpHCcTHTH: 


—Vime, mpe3ume ayTopa, Ha3HB H3BOpa, HaB.es10, Opoj cTpaHe. 


— Ipumep: J[paran Crojanosuh, Yemaeuo cydcmeo, Creu, 
Hum, 2017, crp. 104. 


J{paran Crojanosuh, Yemaeuo cydcmeo, Has. eno, crp. 104. 
Koy yHoca Ta6ea 4 Tpadukona KOpucTuTH: 


V3Haq tadene/rpapukona WeHTpupano mute ce Tadesa/ 
Tpadukou, pequu Opoj, Ha3uB Tadese, BeM4MHa Ponta 10. 


Ucnog tadene/rpadukona tuite ce M3Bop: HaBecTu H3BOp 110 
lIpaBHsIMMa WMTMpatba 3a PycHoTe, BesM4MHa Ponta 10. 


3a ,,BHIH BHuue* KOpucTH ce cKpahennua ,,Bul.“, a 3a 
» YNopeqn” cKpahennya ,, Ynop.“. 


JIutTepatypa ce HaBoyM Ha MCTH HayHH Kao uy PycHoTama, 
C THM WTO Ce NpBO HaBOAM lipe3suMe, lla UMe ayTopa. Y c1y4ajy 
Kajla NOocTOjH Bulle ayTOopa KOjH cy y @ycHoTaMa o3HaueHH 
ckpahennomM et al., y IMTepatypH Ce HaBOH HyHO HMe H pe3ume 
CBHX ayTopa. 


JIutepatypa je mopehana mo a30y4HOM pexy 3a U3BOpe Ha 
hupwsH4HOM MHcMy, KOjH Ce TIpBH HaBose, a 3aTHM 110 abeleqHOM pexy 


252 


3a H3BOpe Ha JaTHHHUM. OABOjeno ce HABOAN Nonne KopHmhennx 
lipaBHHx u3Bopa (Iloq Hacs10Bom I[paBun H3BOpH, y OKBUPy Kojux 
ce MOxKe H3ABOjHTH NoceOHO cyqcKa Npakca) WH omc H3BOpa 
kophuthennux ca HHTepHeta (M3BopH ca HHTepHerta). 


3a 41aHKe M3 Yaconnca, 300pHHKa Kao HM 3a HOrlaBlba y KHbHraMa 
IlOTpeOHO je HaBECTH Of KOJe WO KOje cTpaHe je WlaHak WIM MOTMaBIbe 
y 300pHuKy/KHu3H. 


JIutTepatypa caapxku caMo H3BOpe KOjH cy HaBeyeHH y 


(bycHorama. 


Hakou s1MTepatype, JaTHHHYHUM TIMCMOM HaBecTH MMe 
lipe3uMe ayTopa Ha cpeyunn — Bold (pout 12), uctioy Tora Hacs0B 
pajla Ha CHTIeCKOM BeJIMKHM cyIoBuMa — Bold (pout 14). 


Pesume (Resume) ce muule Ha cpeqMHUH, MasIMM CJIOBHMa — 
Bold (dour 12). Ucnoy Tora mute ce TeKcT pe3uMea Ha CHTICCKOM 
je3uKy y oOumy 70 1/10 nyxnHe uaHka. Pe3uMe caypxu pesyltTate 
VW 3aKJbyuKe HCTpaxkuBakba JIO KOJMX je ayTOp WOMIao y CBOM pazly u 
TO 3HaTHO IIMpe Hero y CaxkeTKy. 


K.spyune pean (Keywords) ce muury Mamum cioBuMa ((oHT 
12) u ogBajajy 3ape3om. 


PayoBn Koji Ce mpesajy 3a OOjaBJbuBarbe Mopajy ya ce 3aCHMBajy 
Ha HOBHJOj MTepatypu, MoceOHO Ha H3BOpHMa, Tj. payOBUMa Koj 
cy oOjaBybeHH y Hay4HHM 4acormMcuMa paBHe HM MOJMTMKOOWIKe 
TeMaTHKe. 


AyTopH cy y 00aBe3H Ja IIpHJIMKOM CJlakba payloBa JOcTaBe u 
W3jaBy O ayTOPCTBY, Tj. 1a Taj pay] Huje panvje 00jaBJbuBaH, Te Ja OH 
Huje ayTOMarujaT WIM Wiarnjat. 

PajloBu Ca ayTOPCKOM H3jaBOM aby ce Ha apecy: 

arhiv@ips.ac.rs. 
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YITYTCTBA 3A PELTIEH3EHTE 


Ynora pelleH3eHaTa je Wa OMpMHoce OvyBamwy BMCOKOr 
KBaJIMTeTa Haller Yacomuca. PelleH3uje Cy AHOHHMHE y 00a CMepa. 
Pok 3a pelleH3upatbe je ceyjaM JjaHa of mpujema paya. Caypoxaj 
pelleH3Hje je IOBepsbUB, Te Ce He CMe OTKPHBaTH OCOOamMa Koje HUCy 
y YpeHUUITBY YacormMca. YKOJIMKO pelleH3eHT y OWIO KOM TpeHyTKy 
CXBaTH la HOCTOJM OvNIO KOjJH BU KOHDIMKTa MHTepeca y Be3H ca 
payloM Koj TpeOa Wa pelleH3upa MOTpeOHO je Wa O TOMe ITO pe 
oOaBecTu pegakunjy. IIpusmKom pelleH3uje pykomuca, pelleH3eHT 
TpeOa Ja HOMyHU pelleH3eHTCKH JIMCT y MpMory. 


Vime, mpe3vMe H 3Bakbe ayTOpa TeKCTA: 
Ha3nes paya: 
AKTYeJIHOCT, J[PyLITBCHH H HayyHu 3Ha4aj pasMaTpaHe Teme: 


Y KOjOj MepH je ayTOp jacHo Ha3HayHO TeOpHyCKH, MeTOJOJIONIKU 
IIpuctym y pay: 

Ja mm je pay 3acHOBaH Ha CaBpeMeHO] UH pesleBaHTHO} 
IMTepatypH, WoceOHO y Kojo] Mepu je ayTOp KOpHcTHO HajHoBHye 
pe3ysITaTe oOjaBsbeHe y Hay4HHM YaconmvcuMa HM 300pHuIuMa (TIoceOHO 
yaconlucn MU 300pHHUM 3 OOaCTH MIpaBa HW MOMMTUKOOrHje): 


Hay4Hu W ApyuITBeHu JoMmpHHoc pasa: 
OMIT KOMeHTap O KBaJIMTeTy payia: 


Bata cyrectuja ayTopy 3a NoOo0sbIllawe KBasIMTeTa pasa, aKO 
je NoTpeouo: 


MosumMo Bac ja ofabepete jeqHy Of Upemopyka 3a 
KaTeropu3allnjy paya: 


OpuruuasiHi Hay4dHH pay 
IIpermeqHn pay 
Hay4Ha KputTuka, HOJIEMHKa MH OCBpTH. 


Mosmno Bac ja onabepete jeqHy of Wpenopyka o yOMKOBay 
oBor pajla: 


OodjapuTu 6e3 H3MeHa 
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OojaBuTu y3 MasIe H3MeHe 
Hakou kopekuuje, pay, WociaTu Ha HOBU Kpyr pelleH3nje 
OnOuTu 


JloqaTHu KOMeHTapH 3a ypeqHUKa KOjM ce THYY eTH4YKHX 
(ilarujapu3aM, WpeBapa, UTA) WIM HeKMX Apyrux aciiekaTa payla, a 
KojH he ypequuxy nomohu y JoHoWeHmy KOHadHe OTyKe O asbeM 
crarycy pajja. 
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